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Summary: On January 4, 2002, the Cowlitz Indian Tribe (Cowlitz Indian Tribe, Cowlitz 
Tribe, or Tribe) was federally recognized through the Bureau or Indian 
Affairs's (BIA) administrative acknowledgment process. On that same date, 
the Tribe, which is landless, submitted a fee-to-bust application to the BIA, 
requesting that the Department of the Interior (Department) accept trust title to 
land totaling 151.87 acres in Clark County, Washington (the Cowlitz Parcel). 
The Tribe requested that the Cowlitz Parcel be proclaimed its "initial 
reservation," and plans to construct tribal govenunent buildings, tribal elder 
housing, a tribal cultural center, a casino-resort complex, parking facilities, a 
recreational vehicle park, and a wastewater treatment plant. 
The Proposed Action (the Tlibe's proposed trust acquisition and reservation 
proclamation) was analyzed as Alternative A in an Environmental Impact 
Statement (EIS) prepared pursuant to the Natjonal Environmental Policy Act 
(NEPA), under the direction and supervision of the BJA Northwest Regional 
Office. The Draft EIS was issued for public review and comment on April) 2, 
2006. After an extended comment period, two public hearings, and 
consideration and incorporation of comments received on the Draft EIS, BlA 
issued the final EIS on May 30, 2008. The Draft and Final E1S considered a 
reasonable range of alternatives that would meet the purpose and need for the 
proposal , and analyzed the potential effects of those alternatives, as well as 
feasible mitigation measures . 

On December 17, 2010, the Department of the [nterior issued a Record of 
Decision (ROD) announcing that the action to be implemented was the 
Preferred Alternative (Alternative A in the FEIS), which included the 
acquisition in trust of the 151.87-acre Cowlitz Parcel, the proclamation of the 
parcel as the Cowlitz Indian Tribe ' s reservation. and the construction of tribal 
government headquarters, tribal eider housing, a tribal cultural center, and a 
gaming-resort complex including a 134,150 square foot casino, 250-room 
hotel , recreational vehicle park, parking facilities, and a wastewater treatment 
plant. Notice of that decision was published in the Federal Register on 
January 4, 2011) 76 Fed Reg. 377 (2011) . 

That decision wac; challenged in the United States District Court for the 
District of Columbia. On March 13, 2013, the district court remanded the 
matter to the Department with instructions to rescind the 2010 ROD, and 
ordered the Department to issue a new ROD within sixty (60) days of the date 



of the decision, unless good calise was shown why the Department could not 
do so. 

With the issuance of this new ROD, the Department rescinds the 2010 ROD 
and announces that the action to be implemented is the Preferred Alternative 
(Alternative A in the FEIS), which includes acquisition in trust of the 151.87-
acre Cowlitz Parcel, proclamation of the parcel as the Cowlitz Indian Tribe's 
reservation, and construction of tribal government headquarters, tribal elder 
housing, a tribal cultural center and a gaming-resort complex including a 
134,150 square foot casino, 250-room hotel, recreational vehicle park, parking 
facilities, and a wastewater treatment plant. The Department has determined 
that this Preferred Alternative will best meet the purpose and need for the 
Proposed Action, in promoting the long-term economic self-sufficiency, self­
determination and self-governance of the Cowlitz Tribe. Implementing this 
action will provide the Tribe with a 10ng-defelTed reservation land base and the 
best opportunity for attracting and maintaining a signiflcant, stable, long-term 
source of governmental revenue, and accordingly , the best prospects for 
maintaining and expanding tribal governmental programs to provide a wide 
range of health, education, housing, social, cultural, envirorunental and other 
programs, as well as employment and career development opportunities for its 
members. The Department has considered potential effects to the 
environment, including potential impacts to local governments and other tribes, 
has adopted all practicable means to avoid or minimize environmental harm, 
and has determined that potentially significant effects will be adequately 
addressed by these mitigation measures, as described in this ROD and in the 
Final EIS Evaluation of Adequacy. The Department also has determi ned that 
the Cowlitz Parcel is eligible for gaming because it qualifies as the Tribe's 
"initial reservation" under Section 20 of the Indian Gaming Regulatory Act. 

The decision is based on thorough review and consideration of the Tribe ' s fee­
to-trust applicaTion, the Tribe's request for a reservation proclamation, and 
materials submitted therewith; the applicable statutory and regulatory 
authorities governing acquisition of trust title to land, issuance of reservation 
proclamations, and eligibility of land for gaming; the Draft EIS~ the Final EIS; 
the Final EIS Evaluation of Adequacy; the administrative record; and 
comments received from the public; federal, state and local governmental 
agencies; and potentially affected Indian tribes. 

For Further Information Contact: 

Dr. BJ. Howerton, M.B.A. 
Environmental Protection Specialist 
Bureau of Indian Affairs 
Northwest Region OHice 
911 NE 11 th Avenue 
Portland, OR 97232 
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1.0 INTRODUCTION 

1.1 SUMMARY 

On January 4, 2002, the Cowlitz Indian Tribe was federally recognized through the BIA' s 
administrative acknowledgement process. On that same date, the Tribe, which is landless, 
submitted a fee-to-trust application to the BIA, requesting that the Department accept trust 
title to land totaling 151.87 acres in Clark County, Washington (the Cowlitz Parcel). The 
Tribe requested that this parcel be proclaimed its "initial reservation," and plans to construct 
fribal government buildings, tribal elder housing, a tribal cultural center, a casino-resort 
complex, parking facilities, a recreational vehicle park, and a wastewater treatment plant. J 

The proposed trust acq uisition and reservation proclamation for the 151.87 -acre Cowl itz 
Parcel was analyzed in an Environmentallmpact Statement (EIS) prepared by the BIA. The 
Draft ETS, issued for public review on April J 2,2006 and the Final EIS, issued May 30, 2008, 
considered various alternatives to meet the stated purpose and need and analyzed in detail 
potential effects of various reasonable alternatives. With the issuance of this Record Of 
Decision (ROD), the Department has detennined that Alternative A, consisting of the 
acquisition of trust title to the J 51.87-acre site, construction of tribal governmental facilitie s, 
tribal housing, tribal cultural center, an approximately 134,150 square foot casino, a 2S0-room 
hotel, a 85,000 square foot convention facility, and ancillary infrastructure, is the Preferred 
Alternative to be implemented. The Department has detennined that the Preferred Alternative 
would best fit the purpose and need for the Proposed Action. The Department also has 
detennined that under Section 20 of the Indian Oaming Regulatory Act (fORA), the Tribe 
may game on the Cowlitz Parcel, once held in trust, because it will qualify as the Tribe's 
"initial reservation" when the requested reservation proclamation has been issued by the 
Department. The Department's decision to acquire trust title to the Cowlitz Parcel and to 
proclaim it as the Tribe's reservation, and the Department's detelmination that the Parcel is 
eligible for gaming, is based on a thorough review and consideration of the Tribe's fee-to­
trust application and materials submitted therewith; the applicable statutory and regulatory 
authorities governing acquisition of trust title to land, reservation proclamations, and 
eligibility of land for gaming; the Draft ErS; the Final EIS; the Final EIS Evaluation of 
Adequacy; the administrative record; and comments received from the public; Federal, State 
and loca! govenunental agencies; and potentially affected Indian tribes. 

1.2 DESCRIPTION OF THE PROPOSED ACTION 

Under the Proposed Action, the BIA would accept into trust the 151.87-acre Cowlitz parcel 
for the Cowlitz Indian Tribe, and proclaim it to be the Tribe's reservation.2 On the parcel, the 
Tribe proposes to develop tribal govenunental facilities, tribal elder housing, a tribal cultural 

I Amended fee-to-trust applications were later submitted by the Tribe on March 2, 2004 and again on June 6, 
2006 with re-organized infonnation to parallel the organizational structure of the BIA's fee-to-trust regu lations 
in 25 C.F.R. Part 151 . The amended applications also requested that the Secretary exercise his authori ty to 
proclaim the land as the Tribe' s " initial reservation" pursuant to the authority in 25 U.s.c. Section 467 and 
consistent Wilh Section 20(b)(I)(8)(ii) of IGRA. The Tribe also submitted an amended and reorganized request 
for a reservation proclamation on August 11,2006. 

2 A legal description of the Cowlitz Parcel is incorporated by reference from Tab 19 of the Tribe's June 6,2006 
amended fee-to-tTUst application. 



center, a casino, a hotel, a convention facility, an RV park, parking facilities, and a 
wastewater treatment plant. 

The Cowlitz Parcel is located west oflnterstate 5 (1-5) at the NW 319lh Street Interchange. 
Tribal facilities would include a 20,000 square foot tribal govemment office building, a 
12,000 square foot tribal cultural center, and approximately 16 tribal elder housing units. The 
casino-resort complex would include Class III gaming conducted in accordance with IGRA 
and Tribal-State Compact requirements and would consist of 134,150 square feet of gaming 
floor (including 3,000 video lottery tenninals [VL Ts], 135 gaming tables, and 20 poker 
tables); 355225 square feet of restaurant and retail facilities and public space; 147,500 square 
feet of convention and multi-purpose space (with seating for up to 5,000); and an eight story, 
250-room hotel. Approximately 7,250 parking spaces would be provided for the project in 
surface parking lots and a subterranean parking structure located adjacent to the proposed 
casino complex. 

Under the Proposed Action, NW 319 th Street would be rerouted (with the agreement of Clark 
County) to a more southerly location across the project site to allow for construction of the 
casino and hotel facilities on the northern portion of the property with minimal impacts on 
wetlands or wetland buffer areas, thus requiring limited mitigation. 

1.3 PURPOSE AND NEED 

The purpose o[the Proposed Action is to create a federally-protected tribal land base on 
which the Cowlitz Indian Tribe can establish and operate a tribal government headquarters to 
provide housing, health care, education and other governmental services to its members, and 
conduct the economic development necessary to fund these tribal government programs, 
provide employment opportunities for its members, and allow the Tribe to become 
economically self-sufficient. As a recently recognized, landless Tribe, the Tribe's need for a 
reservation and land base over which it can exert civil jurisdiction and government powers, as 
well as a headquarters facility from which it can develop and operate tribal goverrunent 
programs, is particularly acute. The Proposed Action would create a reservation base that is 
centrally located for a significant number of the Tribe's widely dispersed membership, and 
that is fundamental to the Tribe's ability to establish a stable tribal goverruncnt, perform 
essential government functions, preserve tribal culture, and generate tribal government 
revenues that will be used to provide members with housing, health care, and other social 
serVlces. 

In particular, the Tribe's purpose and needs include providing employment opportunities for 
tribal members, creating a long-term, sustainable revenue base and a diversified stable 
economy that will fund government operations and a variety of tribal programs that will 
decrease members' dependence on Federal and State funding, and providing elder members 
(\vho are typically those most in need of assistance) with housing near tribal offices on which 
they will rely for services. Creation of a reservation for the Tribe is essential to promoting 
tribal sovereignty because it ensures that the Tribe will have a protected land base within 
which the Tribe is entitled to exercise its governmental authority. Further, issuance of a 
reservation proclamation will allow the Tribe and its members to be eligible for a number of 
federal programs that are limited to Indians Jiving "on or near Indian reservations." 
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The Proposed Action is consistent with the BIA's mission, as well as the policies underlying 
the federal statutory authorities in the Indian Reorganization Act and IGRA, and BIA's 
implementing regulations, of promoting meaningful opportunities for economic development 
and self-sufficiency of the Tribe and its members, and furthering tribal self-governance and 
self-detenn i nati on. 

1.4 AUTHORITIES 

Section 5 of the Indian Reorganization Act (IRA) of 1934,25 USC. § 465, provides the 
Secretary of the Interior with general authority to acquire land in trust status for Indian tribes 
in furtherance of the statute's broad goals of promoting Indian self-government and economic 
self-sufficiency. If a tribe is seeking to acquire land in trust, it must apply to the B IA and 
comply with the regulations in 25 C.F.R. Part 151, which implement the Secretary's trust 
acquisition authority in Section of the IRA. Section 7 of the IRA, 25 U.S.c. § 467, authorizes 
the Secretary to proclaim lands as an Indian reservation. and is implemented pursuant to the 
BIA 's reservation proclamation guidelines. This ROD records the decision by the 
Department to acquire in trust the 151.87 -acre Cowlitz Parcel in Clark COlmty, Washington, 
for tbe Cowlitz Indian Tribe and to proclaim it a reservation. 

IGRA was enacted in 1988 to regulate the conduct of Indian gaming and to promote tribal 
economic development, self-sufficiency, and strong tribal governments. IGRA generally 
prohibits gaming on lands acquired in trust after 1988, unless certain exceptions found in 
Section 20, 25 U.S.c. § 2719, are met. Here the relevant exception is the "initial reservation" 
exception in Section 2719(b)(1 )(B)Oi), which allows gaming on after-acquired lands if the 
lands are taken in trust as part of "the initial reservation of an Indian tribe acknowledged by 
the Secretary under the Federal acknowledgement process, 25 U.S.c. 2719(b)(1)(B)(ii)." The 
Section 20 exceptions are implemented through regulations found in 25 C.F.R. Part 292. 
Therefore, Section 20 of lORA does not provide the Secretary of the Interior with the 
authority to acquire land in tmst; rather, it authorizes gaming on certain after-acquired lands 
once those lands are acquired into trust. Because the Cowlitz Tribe has requested that the 
Clark County Parcel be taken in trust for gaming, the Tribe must satisfy one of the lORA 
Section 20 exceptions before it may game on the parcel. This ROD records the Department's 
detennination that the Cowlitz Parcel is eligible for gaming under the "initial reservation" 
exception in lORA Section 20, 25 U .S.c. § 2719(b)(J )(B)(ii), such that the Tribe may game 
on the Cowlitz Parcel once it is acquired in trust. 

1.5 PROCEDURAL BACKGROUND 

The regulations at 25 C.F.R. Part 151 require compl iance with the National Environmental 
Policy Act (NEPA). Accordingly, the BrA published a Notice of Intent (NOl) in the Federal 
Register on November 12,2004,69 Fed. Reg. 65477 (2004), describing the Proposed Action, 
announcing the BIA's intent to prepare an EIS for the Proposed Action, and inviting public 
and agency comments. TI1e comment period was open until December 13, 2004, and a 
scoping meeting was held in the City of Vancouver on December 1,2004. A report 
outlining the results of scoping was issued in February 2005. The scoping repo11 summarized 
the major issues and concerns from the comments received during the scoping process. 
Scoping comments were considered by the BIA in developing the project alternatives and 
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analytical methodologies presented in the EfS. During the NOT comment period the BJA 
identified 14 Cooperating Agencies: the National Indian Gaming Commission (NIGC), the 
Federal Highway Administration (FHA), the U.S. Army Corps of Engineers (USACE), the 
Washington State Department of Transportation (WsDOT), the Cowlitz Indian Tribe, Clark 
County, the Clark County Sheriffs Office, Cowlitz County, the City of La Center, the City of 
Vancouver, the City of Ridgefield, the Port of Ridgefield, the City of Woodland, and the City 
of Battle Ground. 

An administrative version of the Draft EIS was circulated to cooperating agencies in October 
2005 for review and comment. Comments were taken into consideration and revisions were 
completed as appropriate prior to public reJease. In April 2006, the Draft EIS was made 
available to federal, Tlibal, state, and local agencies and other interested parties for review 
and conunent. The Notice of Availability (NOA) for the Draft EIS (E1S No. 200600122) was 
published in the Federal Register on April 12, 2006, 71 Fed. Reg. 18767 (2006), initiating a 
90-day public review period. The NOA was additionally published in The Columbian which 
circulated in Clark County on April 14,2006, and in The Oregonian, which circulated in the 
Portland Met(opolitan area on April 17,2006. The NOA provided information concerning the 
proposed project, public comment period, and the time and location of public hearings to 
receive comments from the public concerning the DEIS. Public hearings were held at the 
Skyview High School Auditorium in Vancouver City, Washington on June 14 and June 15, 
2006. In response to public requests, the comment period on the Draft ETS was re~opened on 
August 4 (Federal Register Volume 7 J, page 44281) and then closed again on August 25, 
2006. The total comment period for the Draft EIS lasted the duration of 145 days. 

Public and agency comments on the Draft EIS received during the coounent period, including 
those submitted or recorded at the public hearing, were considered in the preparation of the 
Final EIS. Responses to the comments received were provided in Appendices B and C of the 
Final EIS and relevant information was revised in the Final EIS as appropriate to address 
those comments. An administrative version of the Final EIS was circulated to cooperating 
agencies in March of 2007 for review. All comments received as a result of cooperating 
agency review were considered, and changes to the Final EIS were made as appropriate. The 
NOA for the Final EIS (EIS No. 200600122) was published in the Federal Register on May 
30,2008 (Volume 73 , page 31143). Consistent with the BIA NEPA Handbook, the NOA for 
the Final E1S was also published in local and regional newspapers, including the The 
Columbian (Clark County) on May 30, 2008 and The Oregonian (Portland Metropolitan 
Area) on May 30, 2008. The 30-day waiting period was formally extended through a 
publication of a notice in the Federal Register on May 30, 2008 (Volume 73. page 39715) and 
ended on August 11,2008 . A sununary of the substantive comments received during this 
period that were not previously raised and responded to in the ETS process, and BIA' s 
responses to them are included in Section 3.2 of this ROD. Responses to each agency 
commem letter (10) and 25 comment letters which BIA considers representative of the 
majority of conunents received on the Final EIS are provided in the Supplemental Response 
to Comments docwnent, included as Section 2.0 of the BIA's Decision Package for the 2010 
ROD (AR064778~AR064934). 

On December] 7, 20 10, the Department issued a ROD announcing that the action to be 
implemented was the Preferred Alternative (Alternative A in the FEIS), which included the 
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acquisition in trust of the 151.87-acre Cowlitz Parcel, proclamation of the parcel as the 
Cowlitz Indian Tribe's reservation, and construction of tribal govenunent headquarters, tribal 
elder housing, a tribal cultural center and a gaming-resort complex including a 134,150 square 
foot casino, 250-room hotel, recreational vehicle park, parking facilities, and a wastewater 
treatment plant. Notice of that decision was published in the Federal Register on January 4. 
2011. 76 Fed Reg. 377 (2011). 

That decision was challenged in the United States District Court for the District of Columbia 
by various parties, on the basis that, among other things, the Department's decision to acquire 
the Cowlitz Parcel in trust violated Section 2719(b)(\)(B)(ii) oflGRA because the Parcel is 
not eligi ble for gaming. On October 1, 2012, after the district court denied a request from the 
Department for a volUJ1tary remand to review and take action to deny or affmn the initial 
reservation gaming determination, the Department filed a "Notice of FiJing of Supplemental 
ROD," including an October 1,2012 Revised Initial Reservation Opinion, which 
supplemented the 2010 ROD. Thereafter, plaintiffs sought to strike the Supplemental ROD. 

On March 13,2013, the district court remanded the matter to the Department \vith instructions 
to rescind the 2010 ROD. Noting that "the agency has already reconsidered and revised its 
final decision and since the parties represent to the Court that the agency is not required to 
provide public notice under IGRA (which is the only portion of the 20 10 ROD being 
supplemented)." the court ordered the Department to issue a new decision of record within 
sixty (60) days of the date of the decision, unless good cause was shov.,rn why the Department 
could not do so. The BIA undertook a review of the Fi nal EIS and completed a ·inal EIS 
Evaluation of Adequacy on April 11. 20 13, to detennine if a supplemental EIS was required 
pmsLlant to NEPA. Based on the findings in the Evaluation of Adequacy, the Department 
dctemlined that the conclusions and mitigatioitl mea.~llfes set forth in the Final EIS remain 
applicable to the Tribe's proposed project and that no supplement is required. 

2.0 ANALYSIS OF ALTERNATIVES 

2.1 ALTERNATIVE SCREENING PROCESS 

Consistent with the relevant BIA authorities and policies that promote Indian self­
government, self-detelmination, economic self-sufficiency, and tribal economic development, 
a range of possible alternatives to meet the purpose and need were considered in the EIS, 
including non-casino alternatives, alternative sites, and alternative development 
configurations. As described above, the purpose and need for the project is to create a 
federally protected land base for the Cowlitz Tribe on which it can establish and operate a 
tribal governmental headquarters to provide housing, health care, education and other 
governmental services to its members, and engage in the economic development necessary to 
fund these tribal government programs, provide employment opportunities for its members, 
and allow the tribe to become economically self-sufficient and achieve self-detelmination. 
Alternatives, other than the No Action alternative, were first screened to see if they met the 
purpose and need of the BrA and the Tribe. Remaining alternatives were selected for the EIS 
largely based on three cri teria: \) providing an adequate and reasonable range of alternatives, 
2) feasibility, and 3) ability to reduce environmental impacts. 
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2.1.1 Non-Casino Alternatives 

The EIS evaluated the following non-gaming alternatives: (1) a business park with proposed 
uses such as office, industrial flex space and accessory commercial uses, and (2) the No­
Action Alternative. The proposed business park with office, industrial flex space and 
associated corrunercial uses was analyzed in detail as Alternative D in the EIS. A No-Action 
Alternative was analyzed in detail as Alternative F in the EIS. Similarly, other non-gaming 
alternatives were briefly considered but not fully analyzed within the EIS. These Llses include 
a shopping center complex anchored by a "Big Box" store and a technology center. These 
uses are sufficiently similar to Alternative D that their analysis would offer little additional 
information. 

2.1.2 Alternative Casino Sites 

Cowlitz Parcel Site: The Cowlitz Parcel consists of nine parcels totaling approximately 
151 .87 acres located adjacent to the west side of Interstate 5 (1-5) at the NW 319 th Street 
Interch~nge in unincorporated Clark County, Washington. The pro~ect site is located between 
NW 41 ,r Avenue and N W 31 Sl Avenue, and is bisected by NW 319 Street. The parcel was 
selected for its economic viability and historical connection to the Tribe. There are currently 
no residences on the project site. The southern portion of the site was previously used for 
some cattle grazing activities. No agricultural uses currently occur on the site. Development 
of the Cowlitz Parcel was analyzed in Alternatives A, B, C, and D of the EIS. 

Ridgefield Interchange Site: The Ridgefield Interchange Site consists of 19 parcels totaling 
approximately 163.02 acres two miles south of the La Center Interchange Site. The 
Ridgefield Interchange Site was recently annexed into the Ridgefield city limits on July 12, 
2007 as a result of the City Council's adoption of the Ordinance No. 958. The City of 
Ridgefield is located in the northwestern portion of Clark County . A private residence is 
located in the central portion of the site and several single-family homes are located towards 
the eastern property boundary. The Ridgefield Interchange Site was historically lIsed for 
carrIe grazing. Land surrounding the Ridgefield Interchange Site is used predominantly for 
agricultural production with rural residential uses interspersed . Development of the 
Ridgefield Lnterchange site was analyzed in Alternatives E of the EIS. TIle Tribe has no 
ownership interest in, or legal connection to the Ridgefield Site. 

Northern Sites: Some commcnters responding to the Draft EIS and Final EIS advocated that a 
northern alternative site should be investigated and chosen as the location for a Cowlitz resort 
casino facility. The northern area advocated by these comrnenters was subjected to three 
different market analyses. One study by EcoNorthwest and one by the IrlJ1ovations Group, 
both submitted as comments on the Draft EIS, and a third study by E.D. Hovee Company 
commissioned as part of the EIS (Appendix N of the Final EIS) . These studies were utilized 
by the BIA to determine whether the sites could meet the needs of the Cowlitz tribal 
government as outlined in the Tribal Business Plan (Appendix E of the FEIS) submitted as 
part of the fee-to-tnlst application under 25 C.F.R. Part 151, although the Cowlitz Tribe has 
no ownership or other interest in deVeloping these sites, nor does it have resources to purchase 
or otherwise obtain an interest in them, assuming their availability. ]n brief, these alternatives 

6 



were found to suffer from being inconvenient to both the Seattle and PortlandlV ancouver 
markets, and therefore were not adequately situated to be able to meet the needs of the tribal 
government. Additionally, because these alternative sites are located in more rural, less 
developed areas, the potential for adverse impacts would likely be more significant. Finally, 
these alternative sites are not sufficiently distinguishable from those considered that their 
analysis would offer additional information to assist the BIA in its consideration of impacts 
under NEPA. Thus, northern site alternatives were eliminated through the screening process 
from detailed consideration within the EIS. 

2.2 REASONABLE AL TERNATlVES CONSIDERED IN DETAIL 

The Draft EIS and Final 'SIS evaluate the following reasonable alternatives and the mandatory 
No-Action Alternative in detail. 

2.2.1 Alternative A - Preferred Casino-Resort Project (Proposed Action) 

Alternati ve A, the Proposed Action, consists of the following components: (1) placing 
approximately 151.87 acres into Federal trust status; (2) issuance of a reservation 
proclamation by the Department of the Interior; (3) development of tribal headquarters, tribal 
elder housing and a tri bal cui tural center; (4) approval of a gaming development and 
management contract; and (5) development of a casino-resort, including ancillary components 
such as parking and a wastewater treatment plant. Under Altemative A, NW 319 lh Street 
would be re-routed, with Clark County approval, through the southern portion of the La 
Center Interchange Site in order to preserve on-site wetlands. This alternative, which 
constitutes the Preferred Alternative and the Tribe's and the BIA's Proposed Action, most 
suitably meets all aspects of the purpose and needs of the Proposed Action by promoting the 
Tribe's self-governance capability and long-term economic development, while preserving 
key natural resources of the project site. Components of Alternative A are described below. 

Trust Title Acquisition and Reservation Proclamation: Alternative A consists of the 
conveyance of a 151.87-acre area of land into Federal trust status, and the issuance of a 
reservation proclamation designating the land as the Tribe's reservation. 

The land transfer would be made in accordance with the procedures set forth in 25 C.P.R. Part 
151, which implement the Secretary's trust acquisition authority under Section 5 of the IRA. 
25 U.S.c. § 465, The reservation proclamation would be issued in accordance with the BIA's 
Guidelinesjor Proclamations, which implement the Secretary's authority to issue reservation 
proclamations under Section 7 of the IRA, 25 U. S. C. § 467. The reservation proclamation 
would establish the land as the Tribe's first reservation since its federal acknowledgment in 
2002. Accordingly, the reservation proclamation would serve as the basis for a BIA 
determination that the land is eligible for gaming as the "initial reservation" ofa tribe 
recognized through the federal acknowledgment process, in accord with IGRA Section 
20(b)(1)(B)(ii), 25 U.S.c. § 2719(b)(I)(B)(ii). 

Gaming Development and Management Contract: Congress enacted lGRA with the stated 
purpose of providing a statutory basis for the operation and regulation of gaming by Native 
American tribal governments. The NIGC, which was established by IGRA, has the authority 
to approve management contracts between tribal governments and outside management 
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groups. Implementation of Class III gamjng operations under Alternative A would require 
NIGC approval of the management contract between the Tribe and its management group. 

Proposed Facilities: Alternative A would result in the development of a 20,000 square-foot 
tribal government office building, a 12,000 square-foot tribal cullural center, and 
approximately 16 tribal elder housing units. The project also calls for the development of 
gaming facilities including a casino and holel facilities, parking facilities, an RV park, and 
wastewater treatment plant. The proposed facilities would occupy most of the project site. 
The project plans call for 134, ISO square feet of gaming floor (including 3,000 VLTs, 135 
gaming tables, and 20 poker tables); 355,225 square feet of restaurant and retail facilities and 
public space; 147,500 square feet of convention and multi-purpose space (with seating for up 
to 5,000); and a 250 room hotel. 

The casino facility would be housed in a two-story structure with a subterranean level built 
into the sloped site. The main entry level would house the gaming floor and associated public 
spaces, including food and beverage, retail, and entertainment. The hotel would consist of 
eight floors, with each floor having an area of approximately 18,810 square fee1 for a total 
hotel square footage of 150,480 square feet. Similar to the casino, the hotel would be of a 
contemporary nature but would incorporate many of the natural materials of the general 
region including stone and wood. The main hotel entrance would be on the west side, 
adjacent to the hotel porte cochere. The tribal facilities would be grouped in the southea<;tem 
portion of the project site west of 1-5 and NW 31 sl Avenue. The tribal government offices 
would include 20,000 square feet of office space and tribal council chambers with adequate 
surface parking for staff and visitors. The cultural center would consist of 12,000 square feet 
of muSetUTI and office space. The elder housing would consist of approximately 16 residences 
grouped together around a common area and accessed by a loop-road from NW 31 51 A venue. 

Altemative A includes two self-park garages, each containing 2,750 parking spaces for a total 
of 5,500 spaces. In addition, there would be 1,750 Valet Parking spaces in the subtenanean 
level for a total of 7,250 spaces. The RV park would consist of a large paved parking area 
with spaces for 200 RVs and would be located at the southwestern portion of the project site. 

MOU and Tribal Ordinances: In 2004, the Tribe entered into a Memorandum of 
Understanding (MOU) with Clark County. Under the MOU, the County agreed to provide 
services to the proposed facility that would include, but not be limited to, law enforcement, 
fire protection, and emergency medical services. In return, the Tribe agreed to ensure that the 
development and operation of the facility would be consistent with certain specified County 
codes and ordinances and to provide payments to the County to offset County expenditures 
and impacts to County revenues. 

Subsequent litigation resulted in uncertainty regarding the legal status of the MOU and the 
mitigation measures contained in the MOU, so in October 2007 the Tribe enacted two 
ordinances to serve as an enforceable legal mechanism that would ensure the same mitigation 
of impacts as was provided in the MOU. The Tribe first enacted an Environment, Public 
Health and Safety (EPHS) Ordinance (Appendix U of the FEIS) which: (i) obligates the Tribe 
to perform mitigation measures equivalent to those in the MOU, (ii) grants an irrevocable 
limited waiver of the Tribe's sovereign immunity to Clark County to allow an enforcement 

8 



action by the County in state court; (iii) provides that the Tribe will not revoke or modify 
either the waiver of sovereign immunity or the envirorunent, health and safety mitigation 
provisions of the Ordinance, and (iv) creates a Tribal Enforcemenr and Compliance Officer 
(TECO), whose duty is to ensure implementation of and compliance with the EPHS 
Ordinance. The Tribe also passed a Gaming Ordinance Amendment that amended the Tribe's 
existing gaming ordinance and incorporated the entire Tribal EPHS Ordinance. The Gaming 
Ordinance Amendment therefore includes mitigation measures equivalent to those in Ole 
MOU as part of the Tribe's gaming ordinance, giving the Federal Govemrnem enforcement 
authority to ensure that the mitigation measures are implemented. As required by IGRA, the 
Tribe submitted the Gaming Ordinance Amendment to the NlGC for approval. On January 8, 
2008, the Tribe's Gaming Ordinance Amendment was approved by the NIGC.J 

In April 2009, the Tribe and Clark County entered into a new agreement to rescind rhe 2004 
MOU and to rely instead on the Tribe's EPHS Ordinance and Gaming Ordinance Amendment 
to provide the same mitigation of impacts as was provided in the MOU. The rescission 
agreement confirms the Tribe's limited waiver of sovereign immunity which allows Clark 
County to enforce the Tribe's obligations. As a result, tile MOU is no longer in effect, the 
lawsuit challenging the MOU has been dismissed, and mitigation of impacts is provided for in 
the Tribal Ordinances.4 

Water Supply: Alternative A contemplates that Clark Public Utilities (CPU) will provide 
water to the project and CPU has agreed to provide water as provided in Section 3(F) of the 
Tribe's EPHS Ordinance. Proposed facilities would connect to the CPU water main and the 
Tribe has agreed to pay for the expenses associated with the delivery of service to the project 
site. CPU has consented through service agreement letters to enter into negotiations and to 
contract with the Tribe. Major components of the water supply system within the property 
would include a pipeline connection at the property line; a 750,000 gallon reservoir; a booster 
pump station; and an emergency diesel generator for back-up power supply. On-site 
irrigation would utilize a recycled water system that would not put an increased demand on 
CPU. 

Wastewater Treatment and Disposal: The Tribe has committed in Section 3(F) of the EPHS 
Ordinance to provide wastewater conveyance, treatment, reuse, and disposal through 
development of a new, independent sewage treatment plant, which would meet or exceed 
federal and State standards. On-site collection of wastewater would consist of gravity lines 
that would transfer wastewater from buildings to a sanitary pump station. rrom there, 
wastewater would be pumped via pipelines beneath the roads to a treatment plant I.ocated in 
the southeast of the project site between 1-5 and NW 31 st Avenue . Due to area constraints and 
requirements for surface discharge, the reconunended treatment plant is a membrane 
bioreactor plant (MBR) v.ritil ultraviolet (UV) light disinfection of the effluent. From the 
treatment plant, treated wastewater effluent would be pumped to the 750,000-gallon c1osed­
tank reservoir for reuse. Treated effluent would meet water quality guidelines as discussed 
further in Section 4.3 of the FElS, Water Resources. A National Pollutant Discharge 

J Litigation challenging the NIGC approval ofrhe Tribe's amended Gaming Ordinance was dism issed in August 
20 I O. City 0/ Vancouver v . .'Whine, 393 Fed. Appx. 528 (9"' Cir. Aug. 31 , 2010). 
• 1l1e Final EIS considered the Tribal Ordinances as an alternative mechanism to enforce mitigation of 
environmental impacts equivalenr to that provided in the MOU. Final EIS at Section 1.5. 
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Elimination System (NPDES) pennit from the U.S. Environmental Protection Agency 
(USEPA) would be required for the discharge of treated wastewater to the unnamed stream. 

Site Drainage: Four stormwater treatment facilities would be located around the project site 
to take advantage of topography and natural resources to provide optimum site drainage while 
ensuring impacts to naUJral resources are minimal. These facilities would be designed to 
comply with Clark County Code 40.380 (Stonnwater and Erosion Control) in accordance with 
the Tribe' s EPHS Ordinance. Stonnwater would be collected from impervious surfaces 
throughout the development and treated within one of the four storm water treatment facilities 
prior to discharge to either a holding wetland or detention basin. Storm water facilities have 
been designed to ensure stormwater runoff generated from the impervious surfaces associated 
with the development are contained and treated prior to surface discharge to the unnamed 
stream. 

Natural Gas Supply: Natural gas would be utilized for a number of purposes including 
heating, water heating (including swimming pool water), and kitchen operations. Natural gas 
service would be provided by NW Natural Gas and would require the extension of a natural 
gas line to the site. 

Law Enforcement: Law enforcement services, prosecution, and court and jail services would 
be provided by tbe Clark County Sheriffs Office pursuant to Section 3(A) and 3(8) of the 
Tribe's EPHS Ordinance. 

Fire Protection Services : Fire protection services would be provided by the Clark County Fire 
District (CCFD) 12 pursuant to Section 3(C) of the Tribe's EPHS Ordinance. 

2.2.2 Alternative B - Preferred Project Without Rerouting NW 319 th Street 

Alternative B is similar to Alternative A in most aspects, such as the request for the placement 
of the Cowlitz Parcel into trust, issuance of a reservation proclamation, and approval of a 
gaming management contract. Like Alternative A, Alternative B also includes the 
development of tribal elder housing, tribal goverrunent offices, and a cultural center. 
Operation of the casino-resort, project construction, water supply, wastewater treatment and 
disposal, and site drainage would also be similar to Alternative A. Differences in project 
components are described below. 

Alternative B Facilities: Under Alternative B, NW 319th Street would not be rerouted, 
thereby requiring the casino and hotel facilities nOlih of NW 319th Street to be placed within 
8.41 acres of wetlands and wetland buffer areas. The right-of-way for NW 319th Street 
would remain in its current location and the street would continue to provide access to local 
housing to the west of the site and the casino-resort complex. 

The casino-resort complex under Alternative 8 is similar to what is described tmder 
Alternative A with several exceptions as follows : 

I. The right-of-way for NW 319th Street would remain in its current location as 
described above; 
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2. The cultural center is not directly accessed from NW 3 J 9th Street; 
3. The cultural center and the tribal offices have switched locations relative to NW 

31 51 Avenue (i.e. the cultural center is now to the east and the tribal offices are 
moved to the west of NW 31 S[ A venue); 

4. The overall building footprint for the casino-hotel facility would be 878,000 
square feet (1,000 square feet larger than Alternative A); 

5. There would be two porte cocheres; 
6. 100 surface parking spaces would be added adjacent to the casinolhotel (south) 

pOlie cochere. 

Infrastructure and Public Health and Safety Services: Under Alternative B, th infrastmcture 
components related to water supply, wastewater treatment, natural gas, law enforcement, and 
fire protection are similar to those described under Alternative A. Refer to the description of 
each component under Alternative A (Section 2.2.1 of this ROD) for more detail. 

2.2.3 Alternative C - Reduced Intensity 

Alternative C, the Reduced Intensity Alternative, consists of development of a reduced size 
casino-resort complex on the Cowlitz ParceL Alternative C is similar to Alternatives A and B 
in most aspects, entailing the placement of the property into trust, issuance ofa reservation 
proclamation, and approval of a gaming management contract. Aliernative C also includes 
the following elements of Alternatives A and 8: tribal elder housing, tribal govenunent 
offices, and a cultural center. Operation of the casino-resort, project construction. water 
supply, wastewater treatment and disposal, and site drainage would be similar to Alternatives 
A and B, but due to the reduced intensity of these components, there would be some 
differences as described below. 

Alternative C Facilities: This alternative entails a smaller, reduced intensity casino-resort 
complex, parking facilities, R V park, wastewater treatment plant, and tn bal facilities. 
Alternative C would occupy most of the project site, but less than Alternative A and B. The 
project plans call for 78,880 square feet of gaming floor (including 2,000 VLTs, 79 gaming 
tables, and 12 poker tables); 193,765 square feet of restaurant and retail facilities and public 
space; 125,900 square feet of convention and multi-purpose space (with seating for up to 
5.000); a 200-room hotel; as well as the same tribal offices, a tribal cultural center, and 
approximately 16 tribal elder housing W1itS as contemplated in Alternative A and B. 

Infrastructure and Public Services: The necessary infrastructure that would be incorporated 
into the project and public service providers are the same as those discussed for Alternatives 
A and B. 

2.2.4 Alternative 0 - Business Park 

Alternative 0 is a non-gaming alternative that would replace the proposed casino-resort 
complex with a business park on the Cowlitz Parcel. Under this alternative, land would still 
be placed into trust by the BIA and a reservation proclamation would be issued. However, as 
there would be no gaming under this alternative, there would be no approval of a gaming 
development and management contract by the NIGC. Additionally, there would be no tribal 
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Headquarters, cultural center, or tribal elder housing under Alternative D. As part of the 
business park, Alternative 0 would include office, industrial flex-space, and accessory 
commercial uses. No on-site wastewater treatment plant is proposed for this Alternative . 
Components of Alternative D are described below. 

Alternative 0 Facilitics: The Business Park Alternative would consist of a technical office 
park on each side of NW 3191h Street. This alternative contains one Class A three-story office 
building consisting of 450,000 square feet that can be leased to a single major tenant or 
subdivided as required . The majority of the buildings would be single story office/minor 
warehousing buildings grouped throughout the site. These buildings cumulatively total 
960,300 square feet and are designed to have office space in the front portion with potential 
warehousing space behind . Each unit would have roll-up doors for receiving. A main 
warehousing type facility would be located in the southwestern portion of the project site. 
This facility would consist of 168,000 square feet of high density warehousing with 12,500 
square feet of office space within the same building. Under this alternative, surface parking 
for 3,742 vehicles would be provided throughout the office park. 

Infrastructure and Public Services: Water supply distribution under Alternative 0 is similar to 
that described under Alternative A. Wastewater service for Alternative 0 would be provided 
by connection to the City of La Center municipal system. 5 The Tribe would obtain a services 
agreement with the City of La Center to provide for off-site disposal of wastewater. 
Alternative 0 would use natural gas, principally for space and water heating. Natural gas 
service to the site would be provided by NW Natural Gas. Law enforcement services, 
prosecution, court and jail services, and fire protection services would be provided pursuant to 
Section 3(A), 3(8), and 3(C) of the Tribe's EPHS Ordinance as described under Alternative 
A. 

2.2.5 Alternative E - Ridgefield Interchange Site 

Alternative E consists of the development of a tribal government and casino-resort complex 
on the Ridgefield Interchange Site, 2 miles south of the Cowlitz Parcel identified in 
Alternative A. Altemati ve E includes the conveyance of 19 parcels totaling approximately 
163.02 acres into Federal trust status on behalf of the tribal government and issuance of a 
reservation proclamation. 

Alternative E Facilities: Alternative E would include tribal government offices, tribal elder 
housing, a tribal cultural center, a casino-hotel facility, parking facilities, and an RV park 
similar to Alternatives A through C. The proposed facilities would occupy most of the 
Ridgefield Interchange Site. The project plans call for tribal government offices with 20,000 
square feet of office space. a l2,000-foot tribal cultural center, and approximately 16 tribal 
elder housing units, including surface parking for visitors and staff. The project plan also 
calls for 141,275 square feet of gaming floor (including 3,000 VLTs, 135 gaming tables, and 
20 poker tables); 300,225 square feet of restaurant and retail facilities, and public space; 
147,500 square feet of convention and multi-purpose space (\\lith seating for up to 5,000); and 

5 Although the site has been removed from the La Center UGA, (see Section 3.2.3 .1 of this ROD) it is assumed 
that wastewater service for Alternative 0 will be provided by connection to the City of La Center municipal 
system. 
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a 300-room hotel. Alternative E contains two self-park garages, each containing 2,500 
parking spaces for a total of 5,000 spaces. In addition, there will be 1,000 surface parking 
spaces and 1,750 valet park ing spaces in the subterranean level for a total of 7,750 spaces. 

Water Supply: Alternative E is located within the CPU service area. The Tlibe would obtain 
a Service Agreement letter [TOm CPU to provide service under Alternative E. The Agreement 
for water supply would be similar in intent and scope to that described in Section 3(f) of the 
Tribe's EPHS Ordinance (Appendix U of the FEIS) for the preferred site as described under 
Alternative A. A 16-inch diameter pipeline runs along the east side of the property and bas 
the capacity and pressure to serve Alternative E, including fire suppression needs. On-site 
distribution lines would be constructed to connect buildings and fire hydrants to the existing 
system. No on-site water storage is proposed for this Alternative. 

Wastewater Treatment and Disposal: For wastewater service, Alternative E would utilize the 
City of Ridgefield municipal wastewater system, including the treatment plant. The Tribe 
would enter into a service agreement with the City of Ridgefield and pay user and 
development fees for service. To service Alternative E, the City of Ridgefield would need to 
speed up planned improvements, including constructing a planned outfall to the Columbia 
River, and the Tribe would need to fund improvements for discharge quality to allow for more 
discharge to the Lake River. 

Law Enforcement: The Tribe would obtain a Service Agreement letter from Clark County 
Sheriffs Office to provide law enforcement, prosecution, and court and jail services under 
Altemative E. The Agreement would be similar in intent and scope to the Agreement 
established Wlder the Tribe's EPHS Ordinance for the preferred site described under 
Alternative A. 

Fire Protection Services: The Tribe would obtain a Service Agreement letter from CCFD 12 
to provide fire protection services under Alternative E. The Agreement would be similar in 
intent and scope to the Agreement established under the Tribe's EPHS Ordinance for the 
preferred site described under Alternative A. 

2.2.6 Alternative F . No·Action Alternative 

Under the No-Action Alternative, neither the Cowlitz Parcel nor the Ridgefield Interchange 
Site would be placed into Federal trust for the benefit of the Tribe, no reservation 
proclamation would be issued, and neither site would be developed as described under the 
development altematives. Land use jurisdiction of the Cowlitz Parcel would remain with 
Clark County. The Ridgefield Interchange Site would remain within the jurisdiction of the 
City of Ridgefield and has been identified by the City of RidgefIeld Comprehensive Land Use 
Plan as Master Planned Business Park, and zoned by the Ridgefield Development Code, Title 
18 of the Ridgefield Municipal Code, as Master Planned Business Park. 
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3.0 ENVIRONMENT IMPACTS AND PUBLIC COMMENTS 

3.1 ENVIRONMENTAL ~MPACTS IDENTIFIED IN FINAL EIS 

A number of specific issues were raised during the EIS scoping process and public and 
agency comments on the Draft EIS. Each of the alternatives considered in the Final EIS was 
evaluated relative to these and other issues. The categories of the most substantive issues 
listed in the scoping document include: 

• Geology and Soils 
• Water Resources 
• Air Quality 
• Biological Resources 
• Cultural and Paleontological Resources 
• Socioeconomic Conditions 
• Transportation/Circulation 
• Land Use 
• Public Services 
• Noise 
• Hazardous Materials 
• Aesthetics 
• Indirect and Growth Inducing Effects 
• Cumulative Effects 

The evaluation of project-related impacts included consultations with entities that have 
jurisdiction or special expertise to ensure that the impact assessments for the Final EIS were 
accomplished using accepted industry standard practice, procedures and the most currently 
available data and models for each of the issues evaluated in the Final EIS. Alternative 
courses of action and mitigation measures were developed in response to environmental 
concerns and issues. Section 4 of the Final EIS described effects of the Altel11atives A 
through E as follows: 

3.1.1 Geology and Soils 

Topography - All alternatives would involve clearing and grading. Woile some cut-and-fill 
slopes would be noticeable on the CowJjtz Parcel, the project design of Alternatives A 
through C ensures that the major topographic features (i.e., hills and slopes) would be 
preserved. Significant impacts to topography would result from development of Alternatives 
D and E as key topographic features of the site would be substantially altered or eliminated by 
the cutting and filling of topographic features. Due to the necessity for grading for building 
pads and parking area,>, and to provide adequate drainage to the facilities proposed under 
these Altel11atives, the significant impacts identified to topography would be unavoidable 
under Alternatives D and E. 

Soils/Geology - All development alternatives could potentially impact soils due to erosion 
during constmction, operation, and maintenance activities, including clearing, grading, 
trenching, and backfilling. The majority of the soils on the Cowlitz Parcel and Ridgefield 
Interchange Site have a moderate erosion potential based on soil type and slope gradients. An 
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Erosion Control Plan would he implemented during project construction and operation to 
minimize adverse effects resulting from erosion. Additionally. the Tribe has committed to 
develop the Cowlitz Parcel consistent with Clark County building codes and stonnwater and 
erosion control requirements . Mitigation measures include obtaining a NPDES pennit from 
the lJSEPA for sediment control and erosion prevention into navigable (surface) waters of the 
U.S . As part of the General Constmction NPDES pennit, a Stonn Water Pollution Prevention 
Plan (SWPPP) would be developed and include provisions for (1) erosion prevention and 
sediment control; and (2) control of other potential pollutants. Mitigation would reduce 
impacts to less than significant. 

Seismicitv - There are no known fault traces that intersect the CO\vlitz Parcel and Ridgefield 
Interchange site boundaries. therefore ; the potentia! for surface rupturing along an on-site 
fault trace is considered low and should not be considered a constraint for Altematives A 
through E. Additionally, the Tribe has committed in the EPHS Ordinance to develop the 
property consistent with CCC Chapter 40.430, Geologic Hazard Areas and Chapter 14.04, 
Building Code. 

Mineral Resources - None of the development alternatives would result in the loss of mineral 
resources. thus, this impact is less than significant. 

3.1 .2 Water Resources 

Flooding - The Cowlitz Parcel and Ridgefield Interchange Site are located outside the 100-
year and SOO-year floodplains. Thus, no impacts from t100ding wou!d occur as a resu!t of the 
development alternatives. 

Surface Water Qualitv/Construction Effects - During construction, each of the development 
alternatives could result in potential discharge of sediment and construction-related materials 
into surface waters. Mitigation requires the preparation of a SWPPP, implementation of Best 
Management Practices (BMPs) to prevent erosion and minimize sediment transport, and 
implementation of a sampling and monitoring program to assess the quality of surface water 
entering and leaving the project site. After implementation of required mitigation, impacts 
would be reduced to less than significant. 

Surface Water Quality/StOlmwater - The development alternatives would increase impervious 
surfaces through the conversion of undeveloped !and into building and parking lots, resulting 
in increased stonnwater runoff during rain events and the potential for trash, debris, oil, 
sediments, grease, and fertilizer from stonnwater runoff to impact water quality. StOimwater 
control facilities included in the project design would reduce peak stOimwater flows and 
provide filtering of runoff to improve water quality. Mitigation requires the preparation of a 
SWPPP, implementation of BMPs to prevent erosion and minimize sediment transport, and 
implementation of a sampling and monitoring program to assess the quality of surface water 
entering and leaving the project site. After implementation of required mitigation, impacts 
would be reduced to less than significant. 

Wastewater - Under Altematives A through C, wastewater would be treated at an on-site 
wastewater treatment plant (WWTP) and recycled for irrigation, toilet flushing, fire 
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suppression, and use in the cooling system. Discharge of treated wastewater into the seasonal 
stream on site would improve water quality by reducing fecal coliform levels in the stTeam 
through dilution. However, if the WWTP is not properly sized, it will not meet denitrification 
requirements in accordance with the Washington Administrative Code (WAC) criteria for 
ammonia. Further, higher temperatme treated wastewater could adversely impact receiving 
waters. In addition to compliance with the Clean Water Act and N"PDES permitting process, 
mitigation would require that the Tribe construct an underground pipe field to transfer heat 
from treated wastewater to the cooler soil , thereby reducing tTeated wastewater temperatures 
prior to discharge. Mitigation further requires that anoxic basin of the WWTP be sized in 
accordance with the calculated ammonia criteria of the WAC as detelmined through the 
NPDES permitting process. After mitigation, impacts resulting from Alternative A through C 
would be reduced to less than significant. 

Alternatives D and E would not result in the development of an on-site WWTP and therefore 
no associated adverse effects would occur. 

Groundwater - None of the development alternatives would result in groundwater 
withdrawals. Under Alternatives A through C, reclaimed water treated and used on site 
would be comparable to or higher in quality than the existing groundwater quality. 
Stonnwater control facilities would provide filtering of runoff to improve water quality prior 
to percolation into the groundwater table. There would be no adverse impacts to groundwater 
resources from development of the project alternatives. 

3.1.3 Ai r Quality 

Construction Emissions - An development alternatives would generate air pollutants through 
construction although they would not exceed reguJatory emissions threshold levels . 
Mitigation measures including construction BtvfPs have been recommended to reduce impacts 
associated with construction emissions to a less than significant level. 

Operational Emissions - Direct and indirect vehicle emissions generated from development of 
Alternatives A through E would be considered signifIcant. Mitigation measures for 
operational emissions include the use of shuttles to population centers, transit stations, and 
multi-modal centers; the use of clean fuel vehicles in vehicle fleet where practicable; 
encouraging the use of van and car-pools; and providing adequate ingress and egress at 
facility entrances to minimize vehicle idling and traffic congestion. This mitigation would 
reduce the effects of indirect and direct emissions from Alternatives A through E, but not to 
less than significant. This is an unavoidable adverse effect. 

Additionally, direct and indirect vehicle trips generated by development of Alternatives A 
through E would contribute to greenhouse gas (GHG) emissions that could result in 
cumulative effects associated with global wanning. Mitigation would ensure project 
consistency with applicable greenhouse gas emission reduction strategies recommended by 
the Washington State Department of Ecology Climate Action Team (WCAT). These 
strategies are intended to result in a reduction of statewide emissions to levels below current 
background levels. Because the project altematives would be in compliance with the 
WCA T's GHG emission reduction strategies, this impact would be less than significant. 
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3.1.4 Bjological Resources 

Wildlife and Habitats - Implementation of the development alternatives would result in 
habitat disturbance within the Cowlitz Parcel or the Ridgefield Interchange Site. 
Ruderal/developed, pasture, and mixed woodland habitat types on the Cowlitz Parcel and 
Ridgefield Interchange Site are currently subject to disturbance from existing roads, 
residential development, and grazing activities, thus decreasing the likelihood of supporting 
persistent wildlife populations. Under Alternatives A through D, the removal of large grazing 
animals could improve the habitat quality of the unnamed stream on the Cowlitz Parcel. 
However, discharge of treated stormwater and treated wastewater to the unnamed stream 
could result in potential impacts to riparian habitat. Mitigation requires Lhe installation of 
temporary fencing around wetlands and riparian areas during construction, obtaining a U.S. 
Army Corps of Engineers (USACE) permit prior to any discharge of dredged or fill matel1al 
into waters ofth~ U.S ., incorporation ofBMPs for stonnwater runoff, and prevention of 
noxious weeds on the property. Additionally, through its EPHS Ordinance, the Tribe has 
conunitted to compliance with measures contained in the Clark County Wetland Protection 
Ordinance (CCWPO). After mitigation, impacts to wildlife and habitats under each of the 
development alternatives would be reduced to less than significant. 

Waters of the u.s - Alternative A and C would affect approximately 0.038 ac(es of 
jurisdictional waters of the U.S. The impacted waters of the U.S. include a roadside ditch 
adjacent to and south of N W 3 19th Street that would be removed wi th the construction of the 
casino-resort complex and the rerouting ofNW 319th Street. Additionally, discharge of 
treated emuent and stonnwater run-off would change the unnamed stream from a seasonal 
stream to a perennial stream. Mitigation requires the installation of temporary fencing around 
wetlands and riparian areas during constnlction, obtaining a USACE pem1it prior to any 
discharge of dredged or fill material into waters of the U.S., and incorporation ofBMPs for 
stormwater runoff. Additionally, through its EPHS Ordinance the Tribe has commitied to 
compliance with measures contained in the Clark County Wetland Protection Ordinance 
(CCWPO). After mitigation, impacts to waters of the U.S. would be reduced to less than 
significant levels . 

Alternative B would significantly affect approximately 8.41 acres ofjurisdictionaJ waters of 
the u .S and change the Type 5 on-site stream from a seasonal stream to a perennial stream. 
Similar to Alternative A, implementation of mitigation, compliance with a USACE permit, 
and commitments made in the EPHS Ordinance would reduce impacts to less than significant 
levels. 

Altemative 0 would significantly affect approximately 0.44 acres of jurisdictional roadside 
ditches and 0.03 acres of Category 4 Wetlands. Similar to Alternative A. implementation of 
mitigation, compliance with a USACE permit, and commitments made in the EPHS 
Ordinance would reduce impacts to less than significant levels . 

Development of Alternative E would significantly affect approximately 24.56 acres of 
jurisdictional waters of the U.S. If Alternative E would be selected, USACE verification of 
the wetland delineation would have to be obtained. Similar to Alternative A implementation 
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of mitigation, compliance with a USACE permit, and commitments made in the EPHS 
Ordinance would reduce impacts to less than significant levels. 

Federally Listed Species -lllTee special status bat species have the potential to occur in the 
vicinity of the Cowlitz Parcel. Six special status fish species may be affected by Alternatives 
A through E due to an increase in effluent discharge and stonnwater mnoff into the unnamed 
seasonal stream on site, a tributary to the East Fork Lewis River. Two special status bird 
species, including olive-sided flycatchers, and slender-billed white-breasted nuthatches, have 
the potential to be adversely affected by Alternatives A through E due to potential vegetation 
removal during the nesting season. Two federally listed plant species, tall bugbane and water 
howelli~ have the potential to be adversely effected by Alternatives A tllTough E. Mitigation 
listed in the EIS would reduce potential impacts to federally listed species to less than 
significant levels. In accordance with Section 7 of the Endangered Species Act (ESA), the 
BIA submitted a Biological Assessment (SA) for the Cowlitz Parcel to the U.S. Fish and 
Wildlife Service (USFWS) and National Marine Fisheries Service (NMFS) for consultation 
purposes. Both the USFWS and the NMFS submitted letters concurring with the l3lA's 
finding that the proposed alternative would be not likely to adversely affect federally listed 
species. 

Migratory Birds - Under Alternatives A tllTough D migratory bird nests could be affected by 
vegetation removal associated with project construction during the nesting season. 
Development of Alternative E \vould result in the loss of a small amount of stopover/foraging 
habitat for migrating Canada geese; however, this impact would be less than significant. 
Permanent features associated with proposed facilities under the development alternatives, 
such as night lighting, may potentially impact migratory bird species. Mitigation listed in the 
EIS would reduce potential impacts to migratory birds to less than significant levels. 

3.1.5 Cultural Resources 

No known historic properties or paleontological resources have been identified within the area 
of potential effects on the Cowlitz Parcel and the Ridgefield Interchange site. The State 
Historic Preservation Officer has concurred with the BIA's determination that project 
development at the Cowlitz Parcel under Alternatives A through D would not adversely affect 
historic properties. Further reconnaissance-level surveys at the Ridgefield Interchange Site 
would be required for Section 106 compliance should Alternative E be chosen. Under each 
alternative, the potential exists for previously unknown archaeological or paleontological 
resources to be encountered during construction activities. With implementation of mitigation 
identified in the Final EIS, impacts to cultural resources would be less than significant. 

3.1.6 Socioeconomic Conditions and Environmental Justice 

Socioeconomic Conditions - All development alternatives would result in potential economic 
benefits for Clark County and the Tribe. Potential benefits to the County would include the 
creation of jobs and payments in lieu of taxes (specified in the Tribe's EPHS Ordinance). 
Increased school enrollment would be funded by incoming worker's property taxes and in­
lieu payments required by the EPHS Ordinance. The greatest economic benefit for the Tribe 
and the greatest number of jobs would be created by the development alternatives that involve 
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gaming, including Alternatives A, B, C, and E. The Tribe has agreed to contribute no less 
than $50,000 per year to compensate problem gambling service programs. This contribution 
would reduce potential effects to problem gambling services to less than significant. Gaming 
alternatives would result in a decline in local cardroom business. The resulting decline in 
gaming tax revenue for the City of La Center could impact the City's discretionary funding of 
capital improvement projects for public facilities. 

Environmental Jt~2tice - None of the development alternatives would result in significant 
disproportionate effects to low-income or minority populations. 

3.1.7 Transportation/C i reu lation 

Alternatives A through E would add significant vehicle trips to the circulation network, 
resulting in decreased levels of service (LOS) for certain transportation facilities during the 
AM, PM, and Saturday peak hours. WsDOT has detennined that the La Center and 
Ridgefield interchanges are part of a High Accident Corridor due to traffic backups onto the I-
5 mainline. The Tribe has committed in its EPHS Ordinance to implement various 
intersection improvements to Interstate 5 and County roads. The mitigation improvements 
ensure that the LOS of transportation facilities does not operate below LOS 0 for intersection 
delay (defined as more than 35 seconds for un-signalized intersections, and more than 55 
seconds for signalized intersections) during the peak traffic hours. Additionally, mitigation 
requires that the Ttibe will encourage carpooling and bus use to the project site on events 
nights. Shuttles running from points in west and east Vancouver, and potentially a site or two 
in Portland, Oregon, will help to reduce traffic impacts, including impacts to key segments of 
1-5 and 1-205. While implementation of shuttle bus service may be expected to result in 
reduced transportation impacts to 1-5 and 1-205 segments on events nights, three segments 
may still experience reduced levels of service. It should be noted that the improvements 
currently proposed for 1-205 between SR-500 and the Glenn Jackson Bridge and the under the 
Columbia River Crossing DEIS should independently ameliorate these impacts. 

3.1.8 Land Use 

Alternatives A through D are generally inconsistent with adopted and proposed Clark County 
land use plans for the Cowlitz Parcel. As has been pointed out by commenting parties, the 
May 14,2008 decision of the Western Washington Gro\Ntb Management Hearings Board 
resulted in the subject parcels not being included within the La Center Urban Growth Area 
and being returned to agricultural zoning. Similarly, Alternative E generally is inconsistent 
with adopted City of Ridgefield land use plans for the Ridgefield Interchange Site. 
Environmental effects resulting from the inconsistency would be avoided through 
implementation of mitigation measures identified for public services, traffIC, air quality, noise, 
and aesthetics. Additionally, the proposed alternatives would be developed in a manner 
consistent with specific Clark County codes and ordinances as outlined in Section 3(G) of the 
Tribe's EPHS Ordinance. In the long term, Alternatives A, B, C, and D would generally be 
compatible with surrounding land uses, as parcels in the project area such as the parcels 
immediately east of 1-5, have been planned for increased urbanization with light industrial 
development. Alternative E generally would be compatible with surrounding land uses as the 
project area has been planned for increased urbanization as a Master Planned Business Park. 
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3.1.9 Public Services 

All development alternatives (A through E) would increase public service demands for water 
supply, wastewater, solid waste, gas and electric, telecommunications, law enforcement, fire 
protection, and emergency medical services. Alternatives A through E would not result in 
significant impacts to public services for the most part, but through mitigation and provisions 
identified in the Tribe's EPHS Ordinance, any significant impacts to public services from 
Alternatives A - E would be reduced to a less than significant leveL After mitigation, there 
would be sufficient capacity from local service providers to provide public services to both 
the Cowlitz Parcel and the Ridgefield Site without significant impacts. It should also be noted 
that the May 14,2008 decision of the Western Washington Growth Management Hearings 
Board will not affect the ability of Clark County or other parties to provide public services. 

3.1.10 Noise 

For all development alternatives (A through E), nighttime construction activities would 
exceed the WAC Noise Abatement Criteria (NAC) level of 47 dBA. Proposed mitigation 
would reduce potential impacts from constmction to a less than sigillficant level. On-site 
operational noise levels would be in compliance with all State limits for all development 
alternatives. 

3.1.11 Hazardous Materials 

The development alternatives are not located in areas with hazardous materials contamination. 
Alternatives A, B, C, and E would not store or use significant quantities of hazardous 
materials. A provision is included in the project description for all development alternatives 
regarding potential unknown contamination encountered during construction. The use, 
generation, and storage of hazardous materials during the operation of the 
officelindustriallcomrnercial facilities under Alternative 0 is likely. While the impacts would 
be similar to those of other light industrial operations of this size, there could be a potentially 
significant impact to the environment and public. The impact from the development of 
Alternatives A, B, C, and E is less than significant. 

3.1.12 Aesthetics 

To reduce visual impacts from the proposed development for Altematives A through E, 
screening features shall be integrated into the landscaping design to screen the view of the 
facilities fwm existing residences and to integrate natural elements into the design. This 
includes screening views for residents north and west of the site. In Alternatives A through E, 
the use of glass panels and reflective detailing would increase otf-site glare. Impacts as a 
result of glare would be considered significant and unavoidable and are discussed further 
under Section 3.1.15 of this ROD. 

3.1.13 Indirect and Growth-Inducing Effects 

Indirect Effects from Socioeconomic Conditions - As described in detail in the FEIS, 
Alternatives A through E would not result in significant indirect effects (effects caused by the 
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action but occurring later in time or removed in distance). Indirect socioeconomic effects on 
the local and regional economy would result in beneficial effects to surrounding communities 
including the City of La Center and the City of Ridgefield, although La Center is expected to 
experience a reduction in gaming tax revenues (which is discussed further in Section 3.2.12.2 
of this ROD). 

Indirect Effects from Off-Site Traffic Mitigation - With implementation of mitigation 
measures, including those in the Tribe's EPHS Ordinance, and compliance with regulatory 
permits there would be no significant indirect impacts resulting from implementation of off­
site traffic mitigation . 

Growth Inducing Effects. of Natural Gas Supply & Use - Provision of natural gas service to 
the La Center Interchange area may be expected to induce further gro'Wth in the J-5 corridor. 
Providing natural gas service, much like providing other public services by the proposed 
extension of the La Center UGA, may be expected to remove some impediments to growth 
and further accclcmte the expansion of La Center's economic center closer to the 1-5 corridor. 
However, growth inducing effects would be less than significant. 

3.1.14 Cumulative Effects 

The development alternatives when added to past, present, and reasonably foreseeable future 
actions would not result in significant cumulative impacts. In the Tribe's EPHS Ordinance, 
the Tribe has agreed to payments in lieu of ta'<es and implementation of road improvements 
that would address potential cumulative impacts associated with traffic and public services. 
Implementation of interchange improvements recommended in the Draft Interchange 
Justification Report (DR) prepared in coordination with WsDOT and the FHW A would 
fuliher reduce potential cwnulative traffic impacts to less than significant. Water quality, 
biological resources, and cultural resources are afforded substantial protection under federal, 
state and local regulations that would avoid potential cumulative effects associated with these 
resources. Through compliance with applicable strategies developed by the WCA T to meet 
emission reduction targets, the project's contribution to cumulative emissions of green house 
gases would be reduced to less than significant thereby supporting the state's efforts to 
significantly reduce its cwnulative contribution to global climate change (to levels 
recommended by the United Nations Intergovernmental Panel on Climate Change). Potential 
cumulative effects associated with land use and aesthetics would be avoided 'as future 
developments would be required to comply with local land use regulations developed by the 
applicable local agency. Therefore, it was determined that with incorporation of mitigation 
measures, the development alternatives would not result in cumulatively considerable 
environmental effects . 

3.1.15 Unavoidable Adverse Effects 

Due to the necessity for substantial grading for building pads and parking areas proposed 
under Alternative D, and to provide adequate drainage to the casino-resort complex and tlibal 
facilities proposed on the Rjdgefield Interchange Site under Alternative E, significant impacts 
to topography would result under Alternative D and E. 
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The lise of glass panels and reflective detailing for Alternatives A, B, C, 0 , and E could 
increase off-site glare and result in immitigable glare impacts to travelers on Interstate 5 (1-5) 
and/or to local residents . 

After mitigation, "indirect" air emissions resulting from Alterative A, B, C, 0, and E would 
still exceed confonnity thresholds and therefore would have a significant adverse effect. 
However, the "indirect" emissions, \vhich are responsible for the exceedance of the 
confonnity standards, are mainly emitted from outside the immediate project area and 
therefore an analysis of the project region was perfonned to better understand the true 
regional significance to air quality. CO emissions resulting from Alternatives A and B would 
only comprise 0.6% of the total regional emissions, while NO, emissions would comprise 
0.4%, and VOCs emissions would comprise 0 .3%. Using the criteria of the general 
confonnity regulations, if an area has equal or greater than 10% of the regions emissions 
inventory, the project is considered to have a significant impact. As shown above the 
percentage of regional emissions that the Proposed ActionfPreferred Alternative will emit is 
far less than 10%. Since the "indirect" emissions will be emitted outside the project area, 
from a regional standpoint the project emissions would be less than significant. 

3.2 COMMENTS ON THE FINAL EIS AND RESPONSES 

During the 30-day waiting period following issuance of the Final EIS on May 30, 2008, the 
BlA received 114 comment letters from agencies and interested parties, as weJl as 1,061 fonn 
letters submitted by a third party. At the Department's discretion, the 30-day waiting period 
on the Final EIS was extended in response to requests from interested parties. During the 
decision making process for the Proposed Action, all comment letters on the Final EIS were 
reviewed and considered by the BrA and are included within the administrative record for this 
project. A substantial number of these comment letters were survey fonns or "vote" letters 
that did not provide substantive comments on the Final EIS. A list of each comment letter 
and a copy of each conunent letter received from agencies (10) as well as 15 from interested 
parties considered representative of the substantive comments received on the Final EIS is 
included within Section 3.0 of the BIA's Decision Package for the 2010 ROD (AR064935-
AR0660 15). Specific responses to these representative comments letters are included in the 
Supplemental Response to Comments document, which is included as Section 2.0 of the 
BlA's Decision Package for the 2010 ROD (AR064778-AR064934). A summary and general 
discussion of the key issue at:eas raised in conunents on the Final EIS is provided below. 

3.2.1 Non-NEPA Matters 

3.2.1.1 Expressions of Opinion 

Comment: Letters were received that were expressions of opinion either for or against the 
project. The majority of these letters were fOlm letters against the project submitted through a 
third party company based in Seattle. 

Response: These comments are noted and were considered in the BrA decision process, but 
require no further response. 

22 



3.2.1.2 Comments on Specific Factors for Consideration in the Fee-to-Trust 
Application or Reservation Proclamation 

Comment: Some comments were directed specifically to the Tribe's Application for Fee-to­
Tmst following 25 CFR 151 and addressed specific issues that must be considered under the 
regulations. Otber comments were directed specifically towards the question of the initial 
reservation proclamation and what factors should be considered. These comments centered 
on aboriginal territory issues. 

Response: Factors to be addressed regarding compliance with 25 CFR 151 are discussed 
within Section 8.0 of this ROD. The BIA's Guidelines (or Proclamations, which outline 
procedures for issuing reservation proclamations, do not require that land be in a Tribe's 
aboriginal territory to qualify as part of the Tribe's reservation. Regardless, the BIA, utilizing 
data submitted and approved in the Tribe's administration recognition process, the 
proceedings before the lndian Claims Commission regarding the Tlibe's claim for 
compensation for lands taken by the United States, and the Indian Lands Detelmination of the 
NIGC, has detennined that the Cowlitz Parcel is within the area in which the Tribe has 
significant historical connections relating to trading, hW1ting, fishing, lodging and other 
traditional purposes. These h.istorical connections to the area are considered as part of the 
reservation proclamation decision, as discussed in Section 9.0 of this ROD. The issues of 
aboriginal territory are addressed further in the Cultural Resources discussion of the Final EIS 
and in Section 3.2.11 of this ROD. 

3.2.1.3 Matters beyond the Scope of the E/S 

Comment: Comments were received concerning the NIGC restored lands decision, 
questioning either the decision itself or NIGC procedures utilized in making the decision. 
Other comments were received that advocated that the impact of additional trust acquisitions 
should be analyzed on the premise that the Tribe's expanding economy and establishment of 
an initial reservation would make such acquisitions inevitable. The City of La Center 
demanded that as a condition of approval the ROD preclude the Cowlitz Tribe from any 
additional trust acquisitions. 

Response: The question of whether certain lands meet the requirements oflGRA Section 
20' s "restored land for a restored tribe" exception is a legal determination that is not subject to 
NEPA review. Therefore, any restored lands decision lies outside the scope of the ElS 
process. Similarly, the Cowlitz Tribe has not proposed additional nust acquisitions and 
accordingly, such acquisitions lie outside the scope of the EIS. Further, the Secretary of the 
Interior has no legal authority to prevent the Tribe from considering or applying for additional 
trust acquisitions. If the Tribe applies to have additional lands acquired in trust, such future 
applications will have to be considered on their individual merits including the requisite 
compliance with NEPA. 

3.2.1.4 Other Factors Relevant to the BIA Decision 

Comment: Conunents from the Confederated Tribes of the Grand Ronde Community of 
Oregon (Grand Ronde Tribe or Grand Ronde) focused on the B1A's need to balance satisfying 
the needs of the Cowlitz Tribe with the potential harm that would accrue to Grand Ronde 
through loss of market share in western Oregon. 



Response: Impacts to Grand Ronde's Spirit Mountain Casino are discussed within Section 
3.2.12.3 of this ROD, as well as in Section 4.7 of the Final ETS. Factors considered in the 
BIA's decision are discussed in Section 8.0 and Section 9.0 of this ROD. When presented 
with competing interests among tribes, the BTA must weigh these interests based on the 
policies and goals of the ageocy, as set out in relevant statutes, regulations and other 
authorities. In this case, the Grand Ronde Tribe benefits from possession of a 10,000-acre 
reservation land base, on which it has been able to generate tribal revenue from various tribal 
businesses, including its Spirit Mountain Casino. Grand Ronde essentially is asking for 
protection from additional business competition for its Spirit Mountain Casino, which may 
result from implementation of the Cowlitz Preferred Alternative. Revenue genernted by tribal 
casinos is a non-trust asset, and Spirit Mountain's revenues, even taking into account potential 
competitive effects, well exceed the costs of tribal government operations. Moreover, the 
BIA policies of promoting tribal self-determination, sel f-governance, and economic sel f­
sufficiency, do not req uire that B 1A ensure the competitive advantage of one tribe to the 
exclusion of providing another tribe with similar opportunities for economic development and 
self-determination. Rather, BIA's policies support the expansion of economic oPPOItunities 
for all tribes, and these same policies weigh in favor of a decision that will provide the 
Cowlitz Tribe, which has no reservation or trust land. with a federally-protected land base that 
will allow the Tribe to pursue economic development opportunities similar to those enjoyed 
by other, more established tribes with an existing land base. Therefore, the BIA finds that the 
policy goal of providing a landless tribe with a reservation land base within an area in which it 
has reasonable historical and modem connections outweighs any potential competitive effects 
on Grand Ronde's gaming facility. 

3.2.2. NEPA ProceduraJ Comments 

3.2.2.1 NOA on Final E/S and Comment Period 

Comment: Numerous comments were received that the waiting or "comment period," 
following issuance of the Notice of Availability (NOA) of the Final E1S in the Federal 
Register on May 30, 2008 was inadequate and a new notice was required announcing an 
extended waiting or commenting period. The City of La Center stated that even with the 
additional 41 days of review authorized by the BIA, the allotted amount of time was too 
limited to allow meaningful review of the Final EIS from the public and agencies given the 
length of the document. 

Response: The required 30-day waiting period or comment period following the publication 
of the NOA for the Final EIS was extended with a Federal Register notice on July 1,2008 
which extended the period through August II, 2008 for a total of 71 days. Accordingly the 
public was afforded more than twice the review time required by federal law. The public has 
been afforded an extended opportunity to comment on the environmental effects of th.is 
project. In addition, cooperating agencies, including the Ci ty of La Center and Clark County, 
were provided additional opportunities to comment on administrative drafts prior to public 
release of the Draft E1S and Final E1S. In its discretion, the BIA provided an extension of the 
comment period on the Draft EIS, as well as an extension of the waiting period following 
issuance of the NOA for the Final EIS. A large number of public comments on both the Draft 
EIS and Final EIS were submitted and considered by the BIA. The BIA has detennined that 
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the opportunity for public comment on the Final EIS was sufficient to allow meaningful input 
and comments from the public and agencies for consideration of the BIA in making its 
decision on the proposed action. The public and agency input provided during the EIS 
process has allowed the BIA to make meaningful revisions in response to comments. 

3.2.2.2 Supplemental E/S or Re-circulation of the E/S Required 

Comments: A number of commenters stated that preparation of a Supplemental EIS or Re­
circulation of a revised Draft EIS is necessary for the BrA to fulfill NEPA procedural 
requirements . Generally, comments cited the following reasons for the need: 1) the public 
should be provided an opportunity to comment on the Tribal Business Plan, Unmet Needs 
Report and/or modifications to the purpose and need statement, 2) the Final EIS did not 
reflect the May 14,2008 decision of the Western Washington Gro'Wih Management Hearings 
Board (GMHB) decision concerning the expansion of La Center's Urban Growth Area, 3) the 
May 14, 2008 Growth Management Board Decision v'lould prevent Clark County Public 
Utilities from providing water supplies to the site and therefore an expanded discussion of 
impacts to groundwater and wells was required, 4) the EIS did not consider Appendix X2 of 
the State of Washington gaming compacts and the resulting increase in revenue that could be 
generated by the proposed casino facility, and 5) analysis and infomlation presented in the 
Final EIS was inaccurate and therefore required correction and subsequent public review. 

Response: The Department determined in the 2010 ROD that preparation of a supplemental 
EIS and/or re-circulation of the EIS is not necessary to fulfill NEP A procedural requirements 
as discussed below. In addition, the Department also prepared a Final EIS Evaluation of 
Adequacy. Based on the findings in the Final EIS Evaluation of Adequacy, the Department 
has determined that the conclusions and mitigation measures set forth in the final EIS remain 
applicable to the Tribe's proposed project and that no supplement is required. 

Inclusion of Tribe 's Business Plan 

Providing the Tribal Business Plan for public review was specifically requested in comments 
on the DEIS . Accordingly, it was provided in the Final EIS. Federal agencies routinely 
modify alternatives including the proposed action and supplement, improve, or modify 
analyses in the Final EIS in response to comments on the Draft EIS. Inclusion of the Business 
Plan, and the elaboration of the project Purpose and Need within the Final EIS, do not 
constitute significant new circumstances or infonnation relevant to environmental concerns 
and bearing on the proposed action or its impacts. Furthermore, submission of the Business 
Plan is required by federal fee-to-trust regulations and is not required as part of the NEPA 
process. While the BtA chose in its discretion to append the Tribe's Business Plan to the 
Final E1S to elaborate on the purpose and need for the Proposed Action as requested in 
comments on the Draft EIS, public and agency review and comment on the Tribe's internal 
economic planning strategy document would be inappropriate and contrary to federal Indian 
policies encouraging tribal sovereignty, self-determination and self-governance. 
Nevertheless, the public and agencies did in fact comment on the Tribe's Business Plan 
during the extended waiting/comment period provided after release of the FEIS . Accordingly, 
a Supplemental DEIS or re-circulation of the EIS to allow the public opportunity to comment 
on the Tribe ' s Business Plan and Unmet Needs Report is not required. 



GMHB Decision 

Similarly, the decision of the GMT-IE does not require 1hat the BIA issue a Supplemental 
DEIS or modify and reissue the Final EIS. The GMBB decision that resulted in the removal 
of the parcel from La Center's Urban Growth Area was affirmed by the Washington Court of 
Appeals in 2011. 6 Even so, any modifications to the existing land use setting as described in 
the Final EIS will not result in significant new information that would alter the BIA's 
analysis, impact conclusions, or mitigation requirements (see Section 3.2.3.1 and Section 
3.2.14.1 of this ROD). Local land use jurisdictional consequences of the GMHB decision do 
not constitute significant new infonnation or facts that demonstrate the Proposed Action 
would result in significant environmental effects not already considered within the EIS. The 
BIA is not making substantial changes in the proposed action that are relevant to 
environmental concerns; and the decision does not constitute significant new circumstances or 
information relevant to environmental concerns and bearing on the proposed action or its 
impacts. 

Discussion of Appendix X2 of State of Washington Gaming Compacts 

The Cowlitz Tribe does not have a tribal gaming compact. A report prepared by ECO 
Northwest, and submitted as comments on the Final EIS estimates revenues for a northern 
gaming facility in Vader, Washington at $322 million and ascribes this substantial increase in 
potential income to the more liberal Appendix X2 provisions. The BIA has had this report 
and its conclusions analyzed. The differences in predicted revenue between the Final EIS 
analysis and the ECO Northwest report result from a number of differen1 basic assumptions as 
well as utilization of a different model rather than from consideration of provisions of 
Appendix X2. Major differences derive from utilization of differing penetration rates for 
tertiary markets (Seattle and Spokane), and importantly, an assumed much higher annual 
number of gaming trips and a much higher length of stay in the ECO Northwest rep0I1. As 
discussed further in Section 3.2.5.1 of this ROD, the analysis concluded that methodology 
used within the Final EIS provided an accurate prediction of gaming revenues in light of 
Appendix X2 of the Washington Gaming compacts. Accordingly, a Supplemental DEIS or 
re-circulation of the EIS is not required. 

Inadequate Anaz)!sis 

As described in the responses to technical issues raised in conunents on the Final EIS 
(Section 3.2.3 through Section 3.2.19 of this ROD and the Supplemental Response to 
Comments document), the BIA has determined that analysis and conclusions \\r:ithin the ElS 
are adequate and thoroughJy supported by evidence in the record. 

3.2.2.3 Programmatic EIS Required 

Comment: Comments were received on the Final EIS that a programmatic EIS addressing 
the Cowlitz, Warm Splings, and Klamath trust acquisition and casino proposals should be 
prepared prior to preparation of an EIS for any individual proposal. 

6 See Clark County v. W. Wash. Growth Mgml. Hearings Bd., 254 P.3d 862 (Wash. Ct. App. 20 11 ) vacaled in 
pari on other grounds by 20 13 Wash. LEXIS 237 (Wash. 2013). 

26 



Response: This concem is addressed in Appendix B of the Final EIS. A programmatic EIS 
is not appropriate because the BTA does not have a proposal to implement any specific policy, 
adopt a plan for a group of related actions, or implement a specific statutory program in which 
any of the approvals for the Proposed Project would be subsumed. Multiple projects that are 
not inter-related or dependent on each other do not constitute a "program." 

3.2.2.4 Failure to Respond to Comments on the DEIS 

Comment: Some parties indicated either that the Final EIS did not respond (0 their 
comments on the DEIS or failed to respond adequately. 

Response: The BIA considered all comments submitted on the Draft EIS. Appendix B of the 
Final EIS includes a summary of comments received on the Draft EIS and responses to 
significant issues that were raised. Individual responses to bracketed comment letters 
considered representative of the majority of comments received on the Draft EIS are included 
within Appendix C of the Final EIS. Revisions and modifications to the analysis within the 
Final EIS are referenced and summarized within responses to comments on the DEIS included 
as Appendix B and C of the Final EIS. It should be noted that Appendix Volume VII of the 
Final EIS consists primarily of technical studies and correspondence completed i.n response to 
public and agency comments on the Draft EIS. In some instances the BTA noted that "no 
response was required" to a comment - this response was most often applied to non­
substantive comments expressing a statement of opinion that was not relevant to 
environmental concerns or analysis within the EIS. 

3.2.2.5 Failure to Respond to Cooperating Agency Comments on the Preliminary FEIS 

Comment: Some parties indicated that the Final EIS did not respond to cooperating agency 
comments on the Preliminary Final EIS. 

Response: Comments of cooperating agencies on the Preliminary Final EIS are not 
numbered: bracketed, and responded to in the same manner as comments on the DEIS. 
Similar to comments submitted on the agency review version of the Draft EIS, these 
comments we(e submitted on a preliminary administrative draft of the Final EIS and thus 
inclusion within the appendices of the final public review document would be inappropriate 
and is not necessary to comply with NEPA procedural requirements. However, as 
demonslrated in the BIA's administrative record for the Proposed Action, all comments from 
cooperating agencies were thoroughly considered, and in many instances changes were made 
to the Final EIS as a result of these comments before its release. Specifically, comments 
submitted on the Preliminary Final EIS were addressed through the addition of an addendum 
to the supplemental socioeconomic memo titled Cowlitz Casino, Updated Growth 
Management Allocations included within Appendix K of the Final EIS, revisions to the traffic 
study included as Appendix 0 of the Final EIS, revisions to the responses to DEIS comments 
in Appendix B and Appendix C of the Final EIS, and revisions to Sections 1.0-5.0 in the Final 
EIS. In some instances, the BlA determined that suggestions or opinions of cooperating 
agencies did not warrant changes to the analysis within the Final EIS; accordingly, not aU 
comments were addressed through revisions. 
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3.2.2.6 BIA 's Alleged Pro-tribal bias, Participation of the Cowlitz Tribe as the Applicant and 
Cooperating Agency, and Selection of AES as Environmental Contractor 

Comment: Comments were received that BIA was biased in favor of the Tribe and that 
accordingly the EIS should be prepared under the lead of another Federal agency or as a joint 
lead ElS with multiple Federal agencies (such as EPA, or FHWA). Other comments indicated 
that participation of the Cowlitz Tribe in the EIS process, particularly as a cooperating 
agency, was inappropriate. Other comments stated that Analytical Environmental Services 
(AES), BIA' s environmental contractor, had a bias in favor of the Tribe and project as 
demonstrated by having worked on other tribal fee-to-trust and casino projects and [hat BIA 
had not followed appropriate procedures in the selection of AES. 

Response: The EIS was prepared by the BIA in accordance w'ith NEPA, and presents an 
unbiased assessment of the envirorunental impacts of the Proposed Action. 

A j oi nt lead EIS may be appropriate in instances where it avoids duplication of effort by 
Federal agencies making major decisions and preparing separate Environmental Impact 
Statements. A joint lead. EIS is not prepared as a means for a Federal agency to avoid 
calTying out its mission or completing its responsibilities. In this case. other Federal agencies, 
including EPA, FHWA, and NIGC, have actively participated in development of the EIS as 
cooperating agencies, preventing the duplication of effort. 

The Cowlitz Tribe is not precluded from participating as a cooperating agency because of the 
Tribe's status as an applicant. Indian tribes are specifically noted as potenrial cooperating 
agencies in NEPA regulations (40 CFR 1508.5), and are routinely included as such in BIA 
and Department NEP A review consistent with the BrA NEP A Handbook, the Departmental 
Manual, and recent CEQ Guidance on Cooperating Agencies. The Cowlitz Tribe was 
included as a cooperating agency under the same rationale as Clark County, the City of La 
Center, City of Ridgefield, City of Vancouver, and the City of Woodland; that the proposed 
action may have jurisdictional and other effects on the Cowlitz tribal goverrunent. 

The BIA followed procedures consistent with 40 CFR 1506.5 (c) in the selection of AES as 
the environmental consultant. AES was selected from a field of three candidates provided by 
the Cowlitz Tribe at the request of the BIA. The BlA selected AES in pat1 because AES' 
participation in other similar projects provided AES with a superior level of experience at1d 
qualifications to conduct the required work. The BIA preferred to utilize a contractor that had 
past experience with the production of Envirorunental Impact Statements in accordance with 
the BrA's NEP A implementation guidelines, had worked on other fee-to-trust projects, and 
was familiar with the concerns and impacts normally associated 'with proposed casino 
projects. All AES work was performed under BlA direction as required by 40 CFR 1506.5. 

3.2.3 Local Jurisdictional Issues 

3.2.3.1 Growth Management Board Decision on Expansion of the City of La Center's 
Urban Growth Area 

Comment: The May 14,2008, decision of the Western Washington Growth Management 
Hearings Board (GMHB) is cited in comments as inducing jurisdictional conflicts. First, 
comments state the belief that the decision of the Board will preclude Clark County and other 
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parties such as the Sheriffs Office and Clark Public Utilities from providing essential services 
to the project. Secondly, it is assumed that the decision of the Board removes the parcel from 
light industrial zoning and returns it to agricultural zoning, creating jurisdictional and land use 
conflicts not properly addressed in the EIS. 

Response: As discussed in Section 3.9 of the Final EIS , Clark County approved an update of 
the Comprehensive Growth Management Plan (GMP) in September 2007 that resulted in the 
expansion of the City of La Center ' s Urban Growth Area (UGA) boundary to include the 
entirety of the Cowlitz Parcel. Under Washington State law, the County is allowed to provide 
"urban level" service to lands located within UGAs, but not to land located outside of these 
areas. The update of the GMP, which went into effect on January 1, 2008, amended the 
County's land use designation of the project site from Agricultural with an Industrial Urban 
Reserve overlay, to Light Industrial with an Urban Holding - 40 overlay. The May 14,2008 
GMHB decision found that the COlmty's update to the GMP and expansion of the urban 
growth areas was not completed in accordance with Washington State Growth Management 
Act (GMA). Since the GMHB lacks the authority to reinstate agricultural zorung, (it can only 
make a decision concerning compliance with the GMA in adopting the amendment) , the 
decision effectively remanded the matter to the County, which appealed the decision 
(see County ' s comment letter included as Log A2 of Section 3.0 of the BIA's Decision 
Package for the 2010 ROD: AR064967-AR065042). The Washington Court of Appeals 
upheJd the GMHB in 2011, effectively removing the land from the UGA . Accordingly, the 
project site will remain outside the designated UGA for the City of La Center. Regardless, 
implementation of the proposed trust acquisition would remove the property from jurisdiction 
of the GMHB and land use authority of Clark County, effectively removing any jurisdictional 
questions or conflicts . As discussed below and in Sections 3.2.14 and 3.2.15 of this ROD, the 
GMHB decision and removal of the Site from La Center' s UGA do not warrant further 
analysis of the Proposed Action in the context of land use impacts, public services, or other 
lssue areas. 

Land Use Conflicts and inconsisLencies 

Conclusions regarding the significance ofland use impacts are not affected by the removal of 
the land from La Center ' s UGA and its return to previous land use designation of Agriculture 
with Industrial Urban Reserve overlay. Although the analysis in the Final EIS reflected the 
2008 update to the Clark County GMP and associated Industrial Urban Holding land use 
designabon for the project site, the analysis ofland use impacts within the DEIS, circulated to 
the public on April 2006, was completed under the asswnption that the project site was 
designated for agricultural purposes. The BIA determined in both the DEIS and the Fi.nal EIS 
that the Proposed Action would nOI be consistent with local land designations and intended 
uses for the Cmvlitz Parcel, but that environmental impacts associated with this inconsistency 
would be reduced tlll"ough the implementation of specific mitigation measures identified for 
traffic, noise, aesthetics, air quality, and public services. 1bus, impacts have been evaluated 
and disclosed WIder both scenarios and the significance conclusions of the EIS are not 
affected. Mitigation measures identified for the Proposed Action in Section 6.0 of this ROD 
will reduce the potential for adverse environmental effects resulting from land use 
inconsistencies because the subject property has been removed from the la Center UGA . 
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Provision of Public Utilities and Services to the Project Site 

Special purpose districts (including Clark Public Utilities, which has agreed to provide water 
and power services to the site, and Clark County Fire District, which will provide fire 
protection and emergency services) are not subject to the requirements of the Growth 
Management Act, and thus would not be affected by the GMHB decision and the removal of 
the project site from the La Center UGA. Additionally, sewer services would be provided 
through the development of an on-site wastewater treatment plant, and similarly would be 
unaffected by the GMHB decision. While it is expected that law enforcement, prosecution, 
court and jail services will be provided by the County or its pohtical sub-divisions as stated in 
the Tribe's EPHS Ordinance, once the land is in trust, these services could be provided 
through other mechanisms should the County be prohibited from extending services to the 
project site as a consequence of the GMI-IB decision. If the Tribe decided to agree to Public 
Law 280 jurisdiction, the State would be required to provide law enforcement, prosecution, 
and related services. Additionally, the Tribe's EPHS ordinance provides that law 
enforcement, fire protection, and emergency services would be provided by the Tribe if 
agreements with relevant local governments cannot be reached. 

Aside from the fact that there are altemati ves for the provision of services to the project si te 
under existing Jaw and the Tribe's EPHS ordinance, the GMfIR decision would not prevent 
local land use governments, including Clark County, from providing services to the project 
site once it is taken into trust because local land use requirements do not apply to tribal trust 
lands. The subject property would not be designated as '"agricultural"' and would not have a 
"rural" character once the land is brought into trust; thus extension of urban level services to 
the project site would not violate the GMA Local governments would be capable of 
providing services to the subject property regardless ofllie final determination concerning La 
Center's designated UGA boundary. It should also be noted that counties may extend urban 
levels of service to areas not managed under the GMA across areas that are "rural" in 
character as long as "urban" services are not provided to the intervening ineligible rural area. 

Urbanizalion and Growth Assumptions 

Urbanization of the 1-5 Interchange area is expected to occur regardless of site's removal from 
the La Center UGA as only a portion of the lands located at the interchange are affected by 
the GMHB decision that was upheld on appeal. .The Final EIS is correct in the assumption 
that the 1-5 Interchange area \villlikely be subject to urbanization under future cumulative 
conditions. 

3.2.3.2 MOU between the Tribe and Clark County and Tribal EPHS Ordinance 

Comment: Some comments were received noting that the MOU was relied on in the DEIS as 
an enforcement mechanism for much ofllie mitigation as well as a means of assuring that 
Clark County provided essential services to the project. These comments pointed out that the 
MOU was ruled to be invalid by the Growth Management Board, and accordingly could not 
be relied on. These same comments indicated that the Environmental, Public Health and 
Safety (EPHS) Ordinance, enacted by the Tribe and approved by the NIGC as a portion of the 
tribal gaming ordinance was not an effective substitute for the MOU. Pmties were concerned 
that the ordinance was revocable at the discretion of the Tribe. Another concern was that the 
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ordinance did not provide relief to Clark County in State Court. Additional concems inc/ude 
the ability ofNIGC to enforce the ordinance and the question of whether ordinances enacted 
by Clark County subsequent to the MOD completed in 2004 would require compliance under 
the Tribal EPHS ordinance. 

Response: The legal status of the MOU and the applicability of the Tribal EPHS ordinance 
are discussed in Section 1.5 of the Final EIS. The Final EIS recognizes that should the MOLT 
become invalid as a result oflitigation, the implementation of mitigation measures included as 
provisions of the 2004 MOU to avoid environmental effects would be ensured through the 
Tribe's EPl-lS Ordinance, which incorporates equivalent mitigation measures. After the Final 
EIS was issued, in April 2009, the Tribe and Clark County entered into a new agreement to 
rescind the 2004 MOU and to rely instead on the Tribe's EPHS Ordinance and Gami.ng 
Ordinance Amendment. As a result, the MOLT is no longer in effect, the lawsuit challenging 
the MOU has been dismissed, and mitigation of impacts is provided for in the tribal 
ordinances. 

The Tribe's EPHS Ordinance is enforceable through two mechanisms: 1) the Tribe's grant of 
an irrevocable limited waiver of sovereign immunity which allows Clark County to seek relief 
in State Court (neither the MOU nor the Ordinance empower other parties, such as the City of 
Vancouver, to seek relief or force compliance in State Court); and 2) as the Ordinance is part 
of the tribal gaming regulations, the NIGC has the authority and ability to enforce the 
provisions with powers that include closure of the gaming operation. The April 2009 
rescission agreement between the Tribe and the County confirms the Tribe's limited waiver of 
sovereign immunity which allows Clark County to enforce the Tribe's obligations. It also 
should be noted that specific provisions of the EPl-lS Ordinance, including the Tribe's grant of 
a limited waiver of sovereign immunity, may not be revoked without approval ofNIGC. 

Consistent with the provisions of the now-rescinded 2004 MOU, the Tribal EPHS ordinance 
does not require the Tribe to comply with new County ordinances or updates to the County's 
2004 ordinances in Exhibit 1 to the EPl-lS Ordinance (and originally appended to the MOU). 
Therefore, the analysis of impacts within the EIS was based on the Tribe's comm:tment to 
comply with specified 2004 Clark County Ordinances and not the currently adopted 
ordinances of the local jurisdiction. Strict compliance with local policies and regulations is 
not a NEP A threshold for determination of the significance 0 f environmental impacts. As 
discussed further in Section 8.6 of this ROD, trust lands are only required to comply with 
Federal and tribal standards. As described within specific sections of this ROD related to 
water quality (Section 3.2.6), groundwater and water supply (Section 3.2.7), biological 
resources (Section 3.2.10), and traffic (Section 3.2.13), the BIA has determined that 
compliance with federal regulations and provisions of the Tribal EPHS Ordinance are 
sufficient to reduce the environmental effects of the Proposed Action, and failure to comply 
with updates to the COlffity'S 2004 ordinances would not alter the impact conclusions or 
mitigation requirements within the EIS. 

3.2.4 Purpose and Need 

Comment: Comments were received that the Tribe·s Business Plan and Dronet Needs Report 
presented inflated needs and that the information contained within them should not have been 
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lIsed to modifY the purpose and need statement in the Final EIS . More specifically, it was 
claimed that utilization of the corrected purpose and need statement to eliminate some 
alternatives from detailed study was improper and contrary to NEPA procedures. 

Response: The BIA relies on the Tribal Business Plan and Unmet Needs Report for decisions 
on the proposed fee-to-trust application, as it did in developing the Final EIS, and believes 
that the Cowlitz Tribe accurately has reported the cost of and need for tribal programs. 

Under NEPA, the BlA is entitled to give substantial weight to the needs and goals of the 
applicant, the BIA also is entitled to define criteria for generating a reasonable range of 
alternatives, and those criteria are properly based on the BIA's statutory authorities and policy 
direction, as well as on the purpose and need for the project. 111e Cowlitz Tribe is recently 
recognized, has no reservation or trust land, and needs to develop and fully staff its tribal 
government and governmental programs. The Tribe has the sovereign right to determine the 
needs of its tribal government and its own members and to detcrn1ine how to finance those 
needs. The Tribal Business Plan is a reflection of those governmental decisions and priorities. 
BIA intervention into such tribal governmental decisions would be contrary to federal Indian 
policy to encourage tribal sovereignty, self-determination and self-governance. 

A discussion of the incorporation of elements of the Tribal Business Plan into project purpose 
and need is provided in Chapter 1.0 and Appendix B of the Final EIS . However, the Plan is 
not usually presented in its entirety to the publjc as part of the fee-tO-trust application, as 
much of the financial information contained in the Plan usually is considered confidential and 
redacted, nor is the Plan SUbjected to public review under NEPA. A number of comments 
from parties in opposition to the project demanded that the Plan be provided to the pUblic . 
The Cowlitz Tribe provided the Plan to the BIA and the BIA provided the Plan, in its entirety, 
as Appendix E, of the Final EIS. The BfA supplemented its analysis by providing the Plan in 
response to public comments and incorporated information from the plan in its analysis. 

The BfA has reviewed the Business Plan, the Unmet Needs Report, and comments submitted 
on the two reports . Conunents submitted in opposition focused on the alleged inflated needs 
of the Tribe with the most attention being paid to tribal health care needs. Comments on 
health care needs indicated that costs on a per capita basis appeared unjustified and needs 
could be met by providing health insurance premiwns, or that tribal membership was not large 
enough to justify establishing and maintaining the tribal health clinics, which constituted the 
majority of costs . The BIA notes that many tribal health clinics serve patients from the local 
population in addition to tribal members, and frequently these clinics serve an important 
purpose by providing health care to patients, the uninsured or the under-insured, and those 
who would otherwise be able to access care only through emergency rooms. Providing health 
care is a legitimate governmental function, and it is reasonable for the Cowlitz tribal 
government to make it a priority. 

3.2.5 Alternatives Analysis 

3.2.5.1 Consideration of Northern Alternatives 

Comment: A repeatedly voiced concern was that a northern alternative, near the Cities of 
Toledo or Vader, was not considered in detai I and selected as the proposed action. Comments 
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on the Final EIS were directed to two areas: that infonnation from the Tribal Business Plan 
should not have been used to supplement the purpose and need, leading to the conclusion that 
northern sites did not meet the purpose and need and should not be subjected to detailed 
analysis; and secondly that if the Tribe were to negotiate a compact with the State of 
Washington, having more favorable conditions than the old compacts (due to the addition of 
Appendix X2), that northern alternatives could meet their purpose and need . 

Response: The issue of which alternatives were selected for detailed analysis is discussed in 
depth in Section 2.0 and Appendix B of the Final EIS, and in Section 2.1 of this ROD. 
Section 2.9 of the Final EIS provides a discussion of five northern alternative sites, which 
were found not to meet the Tribe's needs. Detailed analysis of the northern alternatives 
would require that BIA ignore the needs of the Cowlitz Tribe. It also assumes that the Tribe 
would be able to acquire and develop one of the parcels proposed by project opponents. 

Some commenters asserted that northern alternatives would sufficiently meet the Tribe's 
purpose and need if the Tribe were to negotiate a compact with the State of Washington, 
having more favorable conditions than the old compacts (due to the addition of Appendix 
X2) . A report prepared by ECO Northwest and submitted as comments on the Final EIS 
estimates revenues for a casino in [he town of Vader at $322 milJion while the analysis within 
the Final EIS estimates revenues at $77 million. The ECO Northwest report claims that the 
difference in predicted revenue was a result of a new and more liberal1ribal gaming compact 
in the State of Washington titled "Appendix X2", differences in market area population and 
spending ascribed to a Vader facility, and tribal employment opportunity associated with a 
casino located in Vader. 

An analysis of the ECO Northwest report detennined that differences in predicted revenue 
between the Final EIS analysis and the ECO Northwest report result from a number of 
different basic assumptions as well as utilization ofa different model rather than from 
consideration of provisions of Appendix X2. Major differences derive from utilization of 
differing penetration rates for tertiary markets (Seattle and Spokane), and importantly, an 
assumed much higher annllal number of gaming trips and a much higher length of stay in the 
ECO report. It was concluded thal ECO Northwest's analysis asstunes (without any verifiable 
documentation) much higher penetration of the Seattle-Tacoma market for a Vader facility 
(located approxima1ely 100 miles south of Seattle) than appears reasonable for a market area 
characterized as highly competitive with lower resulting revenues per VL T than occurs in 
Oregon. 

Economic modeling in the Final EIS Llses revenue assumptions based on Oregon tribal casinos 
because trip distribution and other modeling indicate that the majority of the market for the 
Cowlitz Tribe casino would come from the Portland, Oregon and Southwest Washington 
region currently served primarily by Oregon based casinos. Oregon tribal casinos already 
operate with compacts containing provisions very similar to those contained in Appendix X2 
for Washington casino properties. Market studies for ToledoNader applied the same 
modeling assumptions as those utilized for the Cowlitz Parcel to assure consistency of data 
and approach. Because economic modeling in the Final E1S was based on Oregon casinos 
that already have compact provisions similar to X2, revenue projections for the Toledo/Vader 
aitemative (as well as the Cowlitz Parcel) essentially take into account provisions now 
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contained within Washington Appendjx X2 compacts. Accordingly, conclusions concerning 
the inability of northern alternative site to address the purpose and need for the Proposed 
Action would not be significantly affected by the potential Appendix X2 provisions of the 
Washington-State gaming compacts. 

NEP A requires that the selection of alternatives should be governed by the "rule of reason" 
(see CEQ 40 F AQs I b). Because NEPA review of the Proposed Action was triggered by the 
Tribe's fee-to-trust application, it is appropriate that substantial weight is given to the Tribe's 
articulated goals, needs and objectives in selecting reasonable altematives to be considered 
within the Final EIS. With this objective in mind, the BIA undertook a thorough analysis of 
northern alternative sites following publication of the Draft EIS in response to comments as 
described in Section 2.9 of the Final EIS. Documentation of this analysis is included within 
the administrative record for the Proposed Action. The BTA determined that northern 
alternative sites would not meet the purpose and need for the Proposed Action, and in many 
cases had the potential to result in greater environmental effects due to the rural nature and 
remote location of the sites. The BTA determined that northern alternative sites are not 
sufficiently distinguishable from those considered v..rithin the Final EIS that their analysis 
would offer additional information necessary for informed decision making or to assist the 
BlA in its consideration of impacts under NEP A. 

3.2.5.2 Consideration of Non-gaming Alternatives 

Comment: TI1e comments of Clark Cotmty state that none of the alternatives, including the 
no action alternative, meet the purpose and need or are acceptable, in part because. it argues. 
CUlTent participation of the Tribe's business partners will be contrary to tribal self-governance. 
The County believes the proposed action should incorporate elements of the Business Park 
Alternative, and also other land uses such as retail and light industriaL The County believes 
that such an alternative is viable and that the NEPA process should be reinitiated with this 
new alternative as the proposed action. 

Response: As discussed in Appendix B of the Final EIS, a "mixed use" alternative brings 
nothing new to the analysis and is subsumed within the discussion of Alternatives C and D. 
The Cowlitz Tribe has committed to using a portion of the monies received from the Indian 
Claims Commission (ICC) to purchase the property. However, outside financing is required 
for any significant development of the property. 

The BIA has analyzed and presented a reasonable range of alternatives in the EIS. Detailed 
consideration of a new reduced intensity business park alternative recommended by the 
County is urmecessary because it is subsumed within the range of alternatives already 
analyzed within the Final EIS. 111e BIA is not recommending this alternative because, as the 
County notes, it fails to provide sufficient income to meet tribal needs as disclosed in the 
Business Plan. 

Furthermore, the BIA disagrees with the commenters' assertion that gaming alternatives fail 
to meet the purpose and need because participation in a gaming management contract would 
be contrary to tribal self-governance. First, applicable federal law (lORA) specifically 
identifies in its "Declaration of Policy" that the purpose of lORA is "to provide a statutory 
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basis for the regulation 0 f Indian tribes as a means of promoting tribal economic development, 
self-sufficiency and strong tribal govenunents." 25 U.S.c. §2707(1). IGRA specifically 
allows tribes to enter into management contracts. 25 U .S.c. §27 J L Second, the N I GC is the 
federal agency with the authority to approve management contracts between tribal 
governments and outside management groups. As discussed in Section 2.2.2 of the Final EIS, 
to approve a management contract, the NIGC must determine that the contract is consistent 
with IGRA in telms of contract period, management company payment, and protection of 
tribal authority. Although, it is anticipated that Salishan-Mohegan, LLC would manage day­
to-day operations of the casino-resort complex, the Cowlitz tribal govenunent would maintain 
the ultimate authority and responsibility for the development, operation and management of 
the casino pursuant to IGRA, NIGC regulations, the Tribal Gaming Ordinance and the 
TribaVState Compact to be negotiated with the State of Washington. Thus, the BIA does not 
believe that such a partnership would diminish the goal of tribal self-governance. 

3.2.6 Water Quality 

3.2.6.1 Storm Waler 

Comment: Several comments were received regarding whether the project should be 
required to comply with Clark County stormwater ordinances in place at the time of 
construction versus the ordinance that was in effect at the time the MOU agreement was made 
between the Tribe and the COlmty, Additionally, some comments asserted that the design and 
sizing of stonnwater treatment facilities is not appropriate for the proposed use on the site, 
and that the flow quantities would negatively impact the water quality of the unnamed sO'eam 
bordering the site. 

Response: As described in Section 3.2.3.2 of the ROD, the Tribal EPHS Ordinance does not 
require the Tribe to comply with new County ordinances or updates to the County's 2004 
ordinances appended to the EPHS Ordinance. As discussed in Section 4.3 of the FETS, 
stormwater control facilities would be designed to comply w'ith federal regulations and the 
2004 Clark COLmLY Code 40.380 (Stormwater and Erosion Control) as required by Section 
3(G) of the Tribe's EPHS Ordinance. The proposed stormwater control facilities described in 
detail in the stonnwater control plan included as Appendix F of the Draft EIS, have been 
designed to meet the water quality antidegradation provisions of the Washington 
Administrative Code (W AC). 

'n1e stonnwater treatment facilities for the Proposed Action were designed to treat the "water 
quality design storm" for the site, accounting for the amount of impervious surface and the 
projected amount of stonnwater that could be generated. Water quality design stonns 
typically precede large storms and provide the first flush of surface contaminants such as 
automobile fluids and sediment. The best management practices (BMPs) proposed to provide 
treatment and filtration of sediments are biofiltration swales, below-grade cartridge filters, 
sedimentation manholes and oil/water separators where needed. These BMPs have beeu 
approved by both Clark County and Washington State Department of Ecology (DOE). 
Turbidity increases and Gooding events releasing untreated water would be addressed by 
controlling flow with BMPs, including use of retention basins, detention basins, constructed 
wetlands. infiltration practices, grassland swales, and minimization of directly cOimected 
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impervious surface areas. These measures would ensure that storrnwater runoff would be 
appropriately managed and would not result in adverse impacts to water quality. 

Runoff from construction activities would be managed through compliance with a National 
Pollution Discharge Elimination System (NPDES) construction general pennit, which would 
require the preparation of a Stonnwater Pollution Prevention Plan (S WPPP). Extensive 
BMPs would be used throughout the construction phase of the project to meet runoff 
discharge standards. As described in Mitigation Measure 5.2.1.B of the FElS adopted within 
Section 6.0 of this ROD, these not only include the nonnal erosion prevention BMPs, but also 
include the use of chemical treatment to remove sediment if needed. 

3.2.6.2 Wastewater 

Comment: A number of comments were received concerning the discharge of treated 
wastewater under the Proposed Action and the potential for adverse effects to water quality in 
the unnamed stream and East Fork of the Lewis River. Some comments stated that the 
USEPA would not grant an NPDES permit for the project. Some comments questioned the 
effectiveness of proposed cooling facilities to reduce effluent temperatures and were 
concerned that year-round discharge would disrupt the natural ephemeral nature of the 
ulU1amed stream. Additional concern was expressed whether the project would be capable of 
using the City of La Center wastewater treatment facility. 

Response: Wastewater would be treated according to Washington State Department of 
Health (DOH) and DOE standards for Class A Reclaimed Water for release to wetlands and 
potential human contact (fire suppression). The proposed facility would be capable of 
treating the projected wastewater flows at the site and would utilize a Membrane Bioreac!or 
(MBR) Plant to treat effluents. Wastewater would be oxidized, coagulated, filtered, and 
disinfected prior to discharge to meet Title 22 standards and the Tribe would obtain and 
comply with a NPDES waste discharge permit from the USEPA prior to operation oftbe 
proposed facility. 

The supplemental wastewater report (Appendix G of the FEIS) summarizes the anticipated 
levels of common constituents within treated wastewater. Temperature and metals levels 
were estimated from influent data obtained from the WWTPs at La Center and Woodland. 
Treated water quality estimates are based upon infOimation reported at other WWTPs using 
MBR systems with denitrification and UV disinfection. similar to the treatment train for the 
Proposed Project. Discharge of tTeated wastewater effluent with the characteristics described 
in Table 2.1.6 of the Final ElS, would not adversely impact water quality. 

As described in Section 4.3 of the Final EIS, the temperature of wastewater effluent increases 
over ambient conditions during transport and treatment. An underground heat transfer pipe 
field is proposed along the discharge line leading to the unnamed tributary and is included as 
mitigation in Section 5.2.2 of the Final EIS to reduce potential impacts from the increased 
temperature of treated wastewater. The cooling fieid would reduce treated wastewater 
temperatures to 16°C, avoiding potential adverse impacts. The effectiveness of the proposed 
cooling facilities has been verified in a technical memor'd.Odum included within Exhibit 3 of 
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the Supplemental Response to FEJS Comments (Section 2.0 of the BIA' s Decision Package 
for the 20 J 0 ROD, AR064778-AR064934). 

The effects of increased tlows and year-round discharge to the lUlnamed stream was 
considered and discussed in Section 4.5 of the Final EIS. Impacts considered included 
increased streambank erosion, sedimentation, and loss of riparian vegetation. Erosion would 
be associated with the initial additional flows entering the unnamed stream but would not be a 
major long-tenn impact. Effluent discharge mitigation measures recommended within 
Section 5.0 of the Final EIS would ensure the effects of discharge to the unnamed stream are 
not significant. Compliance with the NPDES pennit would include continued water 
monitoring to ensure that the unnamed stream would not be impaired by water that would be 
discharged on-site. The US EPA 's comment letter of June 25, 2008 on the Final EIS indicated 
that its previous concerns regarding water quality were appropriately addressed, stating "The 
measures taken to obtain additional baseline data, and address water temperature, fecal 
Colifonn and wetland issues should assure that water and air quality standards will be met and 
biological resources will be protected." 

The Proposed Action does not require the City of La Center to provide sewage service. 
Whether the City is pelmanently precluded from doing so by the decision of the Western 
Washington Growth Management Hearings Board, which was upheld on appeal, is unlikely 
since the land in trust will not be subject to state and local requirements . As discussed in 
Section 4.14 of the FEIS, in the unanticipated event that an agreement is reached between the 
Tribe and the City for the provision of sewage service, the City would upgrade its existing 
wastewater treatment facilities and be responsible for compliance with all applicable federal 
and state regulations, including the CW A and Washington State Environmental Protection 
Act. This process, although not reasonably foreseeable, would require the City to obtain a 
new NPDES permit from the EP A. 

3.2.7 Groundwater / Water Supply 

3.2.7.1 Operational C-ffects 

Comment: A number of comments were received expressing concern that domestic wells 
would be affected by the development of on-site water supply wells to serve the proposed 
facilities. Comments indicated that CPU would be unable to provide water to the project due 
to the May 14, 2008 decision of the GMHB. Commenters noted that the Troutdale Aquifer 
has been reclassified as a sole source aquifer (SSA) and the FEIS is deficient because it fails 
to mention USEP A project review under the SSA Protection Program and does not describe 
measures to minimize or eliminate the project's adverse impacts to the aquifer. A number of 
comments claim the Final EIS is in error concerning the number of wells located within a one 
mile radius of the project site. 

Response: Optional mitigation to develop on-site water wells as an alternative potable water 
supply source was not adopted by the BIA, and is not a component of the Proposed Action . 
Water supply for the proposed facilities would be provided through connection to the Clark 
Public Utilities (CPU) municipal water supply system. CPU's current Water System Plan and 
recent planning documents relating to new source development indicate that their system is 
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capable of providing the water necessary to meet all service demands in the foreseeable 
future, including water demands for the Proposed Action. CPU has signed an agreement to 
provide water supply to the project (Appendix BB of the DEIS). As discussed in detail in 
Section 3.2.3.1 of this ROD. the GMHB decision does not prohibit CPU from providing 
water supplies to the project~ nor would any subsequent appellate decision. The use of CPU 
water supply would not influence water availability or water quality for neighboring 
properties. and there would be no impacts to the quality of water in the Troutdale Aquifer and 
the water wells in the project vicinity. Although the development of on-site water supply 
wells is not a component of the projec~ the feasibility and potential water supply effects of 
developing on-site wells was discussed in the report entitled "Water Supply Source 
Evaluation" (Pacific Groundwater Group, May 24, 2005) provided as an attachment to the 
Water and Wastewater Report for the project (Appendix G of the DEIS). 

As mentioned in comments, the Troutdale Aquifer has been classified as a sole source aquifer, 
and thus is protected tlu-ough the sole source aquifer (SSA) protection program authOIized by 
section 1424(e) of the Safe Drinking Water Act of 1974 (Public Law 93-523). Under the SSA 
Protection Program, designation of an aquifer as a sole source aquifer provides USEPA with 
the authority to review federal financially assisted projects planned for the area to determine 
u1eir potential for contaminating the aquifer. Because the proposed project does not involve 
federal funding, impacts to the Troutdale aquifer from the project would not be subject to 
USEPA review under the SSA protection program. Nonetheless, the Tribe will consult with 
the USEPA to obtain NPDES pennits for general construction and wastewater discharge, 
wh.ich would allow USEPA to make a determination about the project's impacts to 
groundwater quality. As described in Section 4.3 of the Final EIS, and Section 3.2.6 ofthjs 
ROD, the Proposed Action will not adversely impact groundwater quality. The Final EIS 
includes stormwater controls and wastewater discharge measures tbat will ensure that there 
would be no impacts to the quality of groundwater in the Troutdale Aquifer and the water 
wells in the project vicjnity. Additionally, the project would implement a groundwater 
monitoring program to ensure that the project does not result in adverse impacts to 
groundwater quality. 

3.2.7.2 Construction Effects 

Comment: Some comments expressed concerns over dewatering for building foundations or 
reduced infiltration and increased stonnwater nmoff. Comments asserted that the Final EIS 
states the incolTect groundwater depth at the site to be 75 feet below the surface, when in fact 
the groundwater table is relatively shallow on the project site. Commenters stated that the use 
of pile foundations could result in a breeched aquitard, which could result in potential 
negative environmental impacts such as grolmdwater contamination, or loss of surface water 
associated with wetlands on the site. 

Response: Ground-disturbing activities would have the potential to negatively impact 
groundwater quality during construction activities. Dewatering may be required for portions 
of the below-grade excavations. The areas of dewateri ng and volumes of water would be a 
function of the time of year construction occurs and ]ocaJ soil conditions. The majority of the 
soils are silt and clay and eKhibit low penneability. Sump pumps and low energy pumping 
systems are anticipated to be used within portions of the excavation. The fine-grain nature of 
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the soil is such that dewatering volumes are expected to be minimaJ . As described in Section 
5.0 of the Final EIS, the project would obtain and comply with an NPDES permit, which 
contains required provisions for dewatering activities that would avoid adverse effects. 

Piles may be utilized to support the foundations of the proposed parking garage in the 
northern portion of the site . I f steel piles are used, the cohesive nature of the site soil would 
result in adhesion of the soil along the sidewalls, which would seal off the soil interface and 
would not result in a breeched aquitard. Grout piles may be constructed by advancing a 
mandrel and boot into the soil while injecting grout under pressure. As the mandrel is 
advanced, soil is densified around the annulus of the pile by the mandrel . Densification of the 
soil from the mandrel results in lower soil permeability. Grout that is placed into the shaft of 
the pile fonns a hydraulic seal along the annulus, which would prevent the flow of water 
along the pile. In either scenario the hydraulic conductivity would not be increased as a result 
of pile installation. Therefore, pile-driving into the soils would not result in a breach of the 
aquitard . 

Section 3.3 of the FEIS and the Water & Wastewater Report (Appendix G of the Draft EIS) , 
accurately describe the depth to the Upper Troutdale Aquifer at 75 feet below the ground 
sw-face. As d.iscussed in the grading and drainage study conducted for the proposed project 
(Appendix f of the Draft EIS), shaJlow groundwater on the project site may OCClli" at depths of 
2 to 5 feet. The project area contains perched groundwater at varying depths throughout the 
site. As described above, construction techniques and measures would be implemented to 
ensure that gToundwater quality is protected. 

3.2.8 Soils, Geology, and Seismicity 

Comment: A comment was made that the analysis did not correctly identify potential 
mineral resources on the project site and in the project vicinity. A comment stated that the 
capacity of soils to remove contaminants from stormwater and wastewater was not described. 
Additionally, a commenter stated that the project would not include sufficient protection to 
address potential seismic issues, particularly resulting from liquefaction. 

Response: As described in Section 3.2 of the Final EIS, no mining activities are currently 
taking place on or near the project site, and no identified mineral resources are known to exist 
wi thin the project site. Because the project would not result in a loss of mineral resources, no 
significant impact would OCClli". The ability of soils to remove contaminants from stonnwater 
and wastewater runoff is described in Section 4.3 of the FEIS. 

The project would include seismic safety featlli"es in compliance with the International 
Building Codes which provide design criteria that protect against potentiallocaIized seismic 
impacts in accordance with the Tribal EPHS Ordinance. Seismic safety features would be 
implemented based on the results of a final geotechnical investigation. 

As described in Section 3.2 of the FEIS, according to the Washington State Department of 
Natural Resources, Division of Geology and Eal1h Resources, the Cowlitz Parcel and 
surrounding vicinity have a low to very low susceptibility to liquefaction. The discussion of 
liquefaction and site seismicity hazards within the FEIS is based on a generaJ literature review 
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and review of subsurface information contained in a feasibility study for the site completed in 
April 2005 (Appendix 7 of Appendix F of the DElS). Further, geotechnical analysis using 
additional subsurface data confilmed that there is a very low susceptibility of liquefaction or 
cyclic failure at the site (see Exhibit 3 of the Supplemental Response to Comments, Section 
2.0 of the BIA's Decision Package for the 2010 ROD, AR064902-AR064934) . The Ttibe has 
committed in the ~PHS Ordinance to develop the property consistent with CCC Chapter 
40.430, Geologic Hazard Areas and Chapter 14.04, Building Code. The building code 
includes standards that are sufficient to ensure that new buildings withstand potential 
localized seismic impacts. 

3.2.9 Air Quality 

Comment: Several comments stated that the Final EIS greenhouse gas mitigation is 
inadequate. The comments state that the Final EIS fails to inventory all emission sotll'ces and 
the analysis should be redone. 

Response: Section 4.) 5 of the Final EIS quantifies greenhouse gas (GHG) emissions from 
the Proposed Project for both direct and indirect sources. The emission inventory that is 
provided in the Final EIS used the most up-to-date data available . GJ-IG emission esti.mation 
is an evolving science; therefore the best available greenhouse gas emission factors were 
used. The mobile emission estimations take into account employee trips, patron trips, and 
deliveries to the facility, while area estimation takes into account maintenance work, kitchen, 
and other stationary source on the property. The Final EIS provides an account of reasonably 
foreseeable emissions and reconunends appropriate mitigation measures within Section 5.0. 

3.2.10 Biological Resources 

3.2.10.1 Wetlands 

Comment: Many comments indicated that the Final EIS failed to use the updated Clark 
County Code (CCC 40.450) for wetland classification, rating system and buffer width 
calculations for site and mitigation planning. Some commenters also mentioned that many 
wetlands were incorrectly classified if the current County Code were to be applied. 

Response: Wetlands on the site were delineated to U.S. Army Corp of Engineers (USACE) 
standards, as veri tied by the USACE in letters dated February 9, 2005 and May 31, 2005 
(Appendix M of the DEIS). Section 3.2.3.2 ofthjs ROD clarifies that the Tribal EPHS 
Ordi.nance conunits the Tribe to compliance with the County regulations in effect at the time 
the now-rescinded MOU was signed in 2004; thus the buffer requirements that were used to 
design the proposed site plan were the 2004 buffer requirements of the Clark County Wetland 
Protection Ordinance (CCWPO). The comments submitted on the Final EIS relating to 
wetlands are all tied to current County standards, which are different from those in place and 
applicable to the baseline for the Project. The Project goes beyond the Federal standards for 
wetland protection as neither EPA nor the USACOE regulations require the use of buffers to 
avoid impacts to wetlands . The Proposed Action includes buffers for all wetlands and water 
cow-ses. The detailed discussion of how the buffers proposed by the Project fUJly conform to 
the applicable County standards for wetlands and buffers is contained in the Buffer Reduction 
and Mitigation Plan (Appendix 9 of Appendix F of the DEIS). These demonstrate that the 
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project is in fu1J compliance v.itb the Clark County Code (CCCA0.450) wetland classification 
requirement that is applicable to the project through rhe EPHS Ordinance. All wetlands will 
be buffered by at least 25 feet, and many by 100 feet or more. Many of the buffers and some 
of the wetlands will be enhanced to ensure that the quality and beneficial functions of 
wetlands, such as filtration, will be increased as a result of the project. The project is in full 
compliance with the applicable wetland classifications in place at the time the now-rescinded 
MOU was executed, consistent with the Tribal EPHS Ordinance. Further, the project is in full 
compliance with the USACOE standards that are the controlling standards for all wetlands on 
trust lands. Nearly 99.5% of all wetlands will be avoided and preserved; while some, as noted 
above will also be enhanced. Two relatively small isolated non-jurisdictional wetlands arc 
scheduled to be fi)Jed. Some roadside ditches that were classified as jurisdictional under the 
jurisdictional delineation approved by the USACOE will also be impacted; these will be fully 
mitigated on site as the new road alignment will have new road side ditches created to offset 
these jurisdictional wetlands on a 1: 1 or greater basis . 

3.2.10.2 Fisheries and Aquatics 

Comment: Several comments stated there was a lack of impact analysis to fisheries and 
aquatic resources of the unnamed tributary as well as the East Fork Levvis River from direct 
wastewater and stormwater discharges . One comment specifically noted that the USEPA 
letter on the DEIS was never addressed as it pertained to changes of the biota of the unnamed 
stream while another comment noted that the unnamed stream was recently reclassified as fish 
bearing. 

Response: The detailed analysis and evaluation of potential impacts from wastewater and 
stonnwater is thoroughly explained in Section 4.3.1 of the final EIS. This analysis indicates 
that impacts to surface and ground waters will be less than signifLcant and in some cases 
would improve the water quality from the current site conditions, thus the impact to all 
aquatic resources would be less than significant. US EPA conunents on the DEIS regarding 
wastewater and stonnwater management plans and their effects on aquatic resources were 
fully addressed in the Final EIS to assure that all applicable water quality objectives would be 
met. Eftluent and stonnwater discharges to the unnamed tributary will likely increase habitat 
value, allovving a greater number of species that are dependent on perennial water sources to 
utilize the area; no special status species would be displaced due to the creation of a more 
perennial aquatic environment. 

The most current information and data demonstrates that the unnamed stream is in fact not 
accessible as habitat for migration or spawning salmonids. Specifically, an existing 12 foot 
waterfall is a barrier to upstream migration from fish of the East Fork Lewis River to the 
unnamed stream. The Section 7 consultation letter from the USFWS letter dated July 12, 
2007 describes the unnamed stream as such, "An unnamed, non-fish bearing seasonal stream 
flows through the project site and into the East Fork Lewis River approximately one mile 
northeast of the project area:' Furthermore, the Section 7 consultation letter from the 
National Marine Fisheries Service (NMFS) dated January 7, 2008 states, "Because all 
potential adverse effects are discountable or insignificant (from wastewater and/or stonnwater 
discharges), NMFS concurs with the COE effect determination of 'may affect, not likely to 
adversely affect' for chum salmon, Chinook salmon, and steelhead ." The NMFS concurrence 
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letter specifically states that the projects wastewater and stonnwater management practices 
will be insigni ficant to and arc not likely to adversely affect fisheries resources in the 
urmamed stream or the East Fork Lewis River (Final EIS Volwne VII Appendix I). In its 
comment letter of June 25, 2008 on the Final EIS, the USEPA acknowledged that its 
comments on the Draft EIS have been appropriately addressed stating: 

it is clear that a significant amount of additional work was has been 
performed since the draft EIS was issued for public comment and 
that a genuine effort was put into addressing the environmental 
concerns raised in our comments. The measures taken to obtain 
additional baseline data, and address water temperature, fecal 
ColifOim and wetland issues should assure that water and air quality 
standards will be met and biological resources will be protected. 

3.2.10.3 Migratory BirdslWater Fowl 

Comment: Some comments raised concerns regarding potential indirect impacts to locally 
occurring bald eagles, and migratory waterfowl such as trumpeter swans, sand hill cranes and 
Canadian geese that utilize the regional wetlands and Wildlife Refuges as a stopover in their 
pacific flyway migration. 

Response: The bald eagle receives full protection from federal laws including the Bald and 
Golden Eagle Protection Act, and the Migratory Bird Treaty Act (MBT A). These statutes 
will remain in force after the land is taken into trust for the Tribe. The Biological Assessment 
(BA) for the Proposed Action discusses the potential for impacts to eagles and the mitigation 
that is proposed addresses both direct and indirect impacts as well as all other MBTA covered 
species. The Section 7 consultation letter from USFWS dated July 12, 2007 concurred with 
the BIA's dete rmination, stating the following with regards to bald eagles, "The project site 
does not provide suitable nesting, roosting or foraging habitat for bald eagle," and that 
"Effects [rom the proposed action would be insigniflcant due to the proposed project site 
being in an area of existing high disturbance due to the proximity of commercial and 
residential developments as well as the interstate 5 freeway." Additionally, the comments 
noting that a wildlife refuge was io close proximity to the site and the project could have 
potential impacts to waterfowl in migratory stopover utilizing these regional wetlands was 
fully addressed in the response to comments on the DElS (Appendix B of the Final E1S, Page 
13-19). It was determined that mitigation measures to reduce impacts to migratory birds 
would reduce potential effects to less than significant; therefore, the project would have no 
direct impact to these wildlife refuges. 

3.2.11 Cultural and Paleontological Resources 

3.2.11.1 Presentation of Ethnographic Resources 

Comment: Several comments were received contending the source referenced in the Final 
EIS concerning the Tribe's "claim to the area" was inaccurate and discredited by the ICC. 

Response: While historic and ethnographic records indicate that the Cowlitz Tribe was not 
the only Native American group to occupy the environs of the lower Lewis River in proximity 
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to the Columbia River, the preponderance of evidence demonstrates that the Cowlitz Tribe 
used the area for a variety of purposes including trading expeditions, hunting, fishing, 
warfare, and seasonal settlement. 

The Tribe' s historic presence in the area surrounding the La Center site is thoroughly 
documented in a number of sources including, but not limited to : the BIA technical reports 
prepared in conjunction with its Final Detennination acknowledging the recognition of the 
Cowlitz Indian Tlibe; in the decision docwnents, related exhibits, and testimony from the ICC 
litigation involving the Tlibe's successful claim for compensation for Cowlitz lands taken by 
the United States; in the Cowlitz Amended Fee-to-Trust application; and in the Restored 
Lands Opinion from Penny Coleman, NIGC Acting General COllnse! to Philip Hogen, NIGC 
(November 22, 2005). 

3.2.11.2 Aboriginal Territory Questions and Concerns 

Comment: Some comments indicated that the BIA should not have relied on the NIGC and 
the findings of the BIA in recognizing the Cowlitz Tribe in answering aboriginal territory 
questions. These comments also indicated that the ICC had stated that project site lands were 
occupied by Chinooks rather than Cowlitz. The corrunents stated that this was important 
because BIA should not make an Initial Reservation Proclamation for lands outside of a 
Tlibe's aboriginal territory. 

Response: BIA Guidelines for Proclamations do not preclude proclamations for non­
aboriginal tenitory, nor do the guidelines indicate how strongly aboriginal territory concerns 
should be ranked in a BIA decision. Nevertheless, the BIA has properly considered the 
Cowlitz Tribe' s history and historical cOlmections to the Cowlitz Parcel, as well as the need 
andjuslificalion for proclaiming that land as the Tribe ' s reservation, as set out in the BTA 
guidelines. Further, the ICC did not make any finding that the land was Chinook or that it 
was not Cowlitz territory, merely that the Cowlitz did not have "aboriginal title," meaning 
that the Cowlitz did not occupy the land to the exclusion of other Indian groups and therefore 
would not be entitled to payment for its loss. Indeed, the Cowlitz Indian Tribe believed it had 
aboriginal title to the land and applied to the ICC for compensation for the Jand SUITOlUlding 
La Center. In other words, the Tribe did not belatedly assert its connection to this area to 
justify its current land acquisition request, but rather. always has maintained its historical 
connection to these lands . Finally, the BIA is entitled to rely on findings of its o\.vn experts in 
the Branch of Acknowledgement and Research, now known as the Office of Federal 
Acknowledgement, as well as findings made by a federal tribunal, the 1 CC, and the 
conclusions of the NlGC, rather than accepting the etlmographic interpretations of other 
groups. 

3.2.12 Socioeconomic Impacts 

3.2.12.1 Employment and Housing 

Comment: Several comments were received that stated the number of local non-hires was 
underestimated in the Final EIS. One comment provided example mitigation measures to 
reduce impacts if the assumptions in the Final EIS were inaccurate. Several comments stated 
that the location of new in-migrating households generated by project related employment 
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opportunities was incorrectly identified in the Final EIS . Several comments stated that 
predicted employee wages were too low and this would result in an increased need for 
services. Several conunenters stated that the Final EIS underestimates the potential need for 
social services and housing for employees and underestimates the number of in-migrating 
households. One commenter stated that the Final EIS uses inaccurate grov.'ih rates and that 
this inaccuracy translates to inaccurate and artificially low estimates [or socioeconomic 
analysis and thus violates NEPA (40 C.F.R. § 1500.1 (b)). Several comments suggested that 
additional mitigation should be proposed to reduce impacts fTom the influx of non-English 
speaking project employees. 

Response: Sections 4.7, 4 .14, and 4.15 of the Final EIS discuss socioeconomic impacts and 
Section 5.0 provides mitigation to reduce impacts to less than significant levels. The Final 
EIS (Appendices 8 and C) includes extensive responses to comments received on the DEIS as 
well as Appendix K Supplemental Socio-Economics Report, and Addendum (Hovee, 2006c 
and 2007c) (Final flS, Vol. VII). 

The Final EIS provides an accurate and thorough discussion of socioeconomic impacts related 
to employee income and housing. The estimated median household income for all jobs under 
the Proposed Action is $39,500 (DEIS Appendix S). These households are generally above 
levels that would qualify for public assistance . The impacts of in-migrating workers are 
addressed in Sections 4.7 and 4.14 of the Final EIS, Appendix B Section 2.15.2, and 
Appendix K of the Final EIS. It was determined that because projected Cowlitz casino wages 
are almost 60 percent higher than Clark County wages within comparable industry sectors, 
this wage level will attract workers from the existing labor pool of Clark and Cowlitz 
Counties who are currently unemployed, earning less money, or looking for employment. 
ECONorthwest has not provided any case study analysis that contradicts the January 2006 
Socioeconomic Assessment (Appendix S of the DE IS) estimate that approximately 10% of 
hires will come from new residents relocating to the region (with a range of 5% -15%). The 
resulting demand is calculated at a net need for five new residences, which represents a very 
small addition to the existing housing inventory. The study area's relatively higher historical 
unemployment rate and observed resident willingness to commute are important to this labor 
market determination. 

As identified in Appendix K of the Final E1S, the ECONorthwest analysis should not be 
directly compared to the socioeconomic analysis conducted for the EIS due to the following: 
the lack of transparency with the ECONorthwest model ; a level of geographic specificity at 
odds with market experience; disregard of employment allocations; conclusion of higher in­
migration but with no supporting rationale; and, the asswnption of net new housing demand 
required from indirect/induced multiplier effects despite high level of existing constlUction 
activity in Clark and Cowlitz COlmties. In response to the commenter's claim that the Final 
EIS uses inaccurate growth rates and subsequently identifies inaccurate and artificially low 
estimates of the significance ofsocioeconornic and cumulative impacts to the City of La 
Center and surrounding area, refer to Appendix S of the Draft EIS and Appendix K of the 
Final EIS. Growth rates utilized within the Final EIS were based on revised population 
growth projections identified for the Clark County Comprehensive Plan update, the City of La 
Center urban growth area (UGA) and the City of Ridgefield UGA (see Appendix K, E.D. 
Bovee 2007c) . As discussed in the E .D. Hovee & Company Memorandum (Hovee 2007c), 
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the socioeconomic impacts of the expanded UGAs (and subsequent revisions to the 
population growth rates) include the increased ability for the Primary Study Area (identified 
as the cities of La Center, Ridgefield, and Woodland) to accommodate more of the in-migrant 
population growth directly associated with the Proposed Project and increa..'>ed potential for 
communities within the Primary Study Area to attract a larger share of casino workers over a 
longer period of time after the initial start-up of the Proposed Project. The BTA has 
determined that the growth rates identified in the Final EIS and related attaclunents are 
thorough, accurate and sufficient to assess project-related socioeconomic effects pursuant to 
40 C.F.R. § 1500.1 (b). 

[mpacts to local jurisdictions are discussed in Section 4.7 of the Final EIS and Section 
3.2.12.2 of this ROD. 

3.2.12.2 Impacts to Local Jurisdictions 

La Center 

Comment: The City of La Center provided comments stating that the proposed action would 
result in a 66% loss in card room revenues, and that this was a significant impact, which 
needed to be fully mitigated for the life of the Tribe's casino project, rather than for the 10-
year period proposed by the Tribe earlier. The City also indicated that closure of all four card 
rooros was a probable effect of the proposed action and that this impact should be disclosed 
and mitigated. Additionally, the City indicated that economic benefits provided to La Center 
by the card rooms or their employees must be mitigated. Additionally, the City stated that 
t'here would be significant costs to the City for providing police services and that these cosis 
would not be reimbursed, as no mutual aid agreement with Clark County exists . 

Response: The City of La Center participated in the NEPA process as a cooperating agency. 
Mitigation to address impacts of lost gambling revenues for at least 10 years was discussed in 
Section 4.7.1 and Section 5.2.6 of the Final EIS. The Cowlitz Tribe made a second offer to 
mitigate the financial impacts to La Center when it adopted a tribal ordinance that specifically 
commits the Tribe to enter into a Memorandum of Understanding with the City that will 
provide for payments to help offset the potential reduction in the City's gambling tax revenue 
once the Tribe 's gaming facility is operational (See Comment Log A4 included within Section 
3.0 of the BIA's Decision Package for the 2010 ROD, AR065046-AR065079) . The 
mitigation offer made by the Tribe in its ordinance is tied to sewer and other infrastructure 
projects and provides a limited waiver of sovereign immunity to allow the City to bring suit to 
enforce the Tribe ' s commitment to provide at least the same level of sewer and infrastructure 
funding as was previously offered to the City by the Tribe in 2006. However, the Tlibe ' s 
more recent offer expired on July 14,2009, which allowed the City approximately one year 
after the tribal ordinance was adopted to accept the proposed mitigation. According to the 
Tribe, this contingency was necessary to ensure that the City does not unnecessarily delay 
decisions that the Tribe will need to make concerning the provision of sewer services to the 
site once the land is taken into trust. 

It is important to note that neither the BIA nor the Cowlitz Tribe have the ability to make the 
City of La Center accept any mitigation or enter into any mitigation MOU, as borne out by the 
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fact that La Center declined to accept the Tribe's most recent mitigation offer. According!y, 
BIA is presenting the impacts to La Center's gambling t3-"\ revenues as unmitigated. 

NEP A does not require that all impacts be mitigated. In this case the impacts of lost card 
room revenue and financial contributions are indirect and entirely economic, and potential 
mitigation of such impacts is entirely \vithin the control of the City (through negotiation of an 
agreement with the Tribe). Therefore. the BIA is not obligated to ensure that such impacts are 
mitigated before acting on the Tribe's proposal. Additionally, the BlA does not believe the 
potential impacts meet a significance threshold of interfering with the provision of 
governmental services. As discussed in Section 4.7 of the Final EIS, even with the projected 
66% loss in card room revenues as a result of the Proposed Action, the remaining $1.6 million 
in gaming tax revenue would be more than sufficient to ensure that allocations to the City 's 
general fund (which were $853 ,000 as of2005) would not be reduced. Thus, the primary 
impact of the Proposed Action would be a reduced build-up of the City's discretionary fund 
for capital improvement projects, rather than on the genera} fund supporting City services. 
Under NEPA, the BIA has an obligation to disclose potential environmental impacts and 
identify feasible mitigation to reduce the impacts of proposed actions. The BIA also has an 
obligation to fairly review the Tlibe's application, support tribal sovereignty and the Tribe ' s 
efforts to exercise its legal rights. In this case, the BlA has disclosed the potential for effects 
and identified potential mitigation, and believes that the Tribe has made a good faith effort to 
negotiate with the City to provide said mitigation. The BIA has determined that it \\rjll not 
require the Cowlitz Tribe to mitigate these potential economic impacts to the City of La 
Center, and it has not adopted the previously identified mitigation as a condition of approval. 

With regard to the City's claim that all the card rooms will close, it is anticipated that 
predicted annual gaming revenues in excess of $12,000,000 would support the economic 
viability of at least two of the card rooms to remain in business. 

Finally, with regard to provision of police services, the site is within the jurisdiction of Clark 
County, not the City of La Center, so the City is under no obligation to provide police 
services. The Tribe's EPHS Ordinance provides that the Clark County Sheriff's Office will 
provide law enforcement service to the site. 

City of Woodland: 

Comment: The City of Woodland provided a resolution of the town cOlmcil in response to 
the Final EIS . This resolution indicates that in the event the land is taken into trust, the City 
intends to explore joining with other parties that may litigate against the trust acquisition, and 
that the Proposed Action would result in significant impacts to their jurisdiction requiring 
compensatory mitigation. 

Response: The City of Woodland participated in the EIS process as a cooperating agency. 
The BIA has thoroughly evaluated the potential for impacts to the City of WoodJand 
throughout preparation of the EIS. While no stand-alone studies were conducted, the City of 
Woodland was included within the primary study area for evaluation of socioeconom.ic 
impacts. Various socioeconomic parameters of Woodland are specitically broken out in 
Section 3.7 of the EIS. Additionally, analysis in the Final EIS indicated that the City's 

46 



transportation facilities and public services and utilities would not be impacted. No 
significant impacts to this jurisdiction were identified in the analysis, thus no mitigation or 
compensation to the City is warranted. 

City of Vancouver: 

Comment: The City of Vancouver has made repeated assertions of procedural impropriety 
by the BIA, focusing on project need and alternative selection, but also indicating that the 
BIA did not respond to the City's conunents on the Preliminary Final EIS (PFEIS). The City 
repeatedly asserted that it and its residents would be significantly impacted. The City asserts 
that traffic in general, and intersections within Vancouver in particular, will be affected; that 
there will be an increased demand for low cost or assisted housing; and that there will be a 
plethora of problems resulting from increased gaming addiction. 

Response: The City of Vancouver participated in the NEPA process for this project as a 
cooperating agency. Accordingly, it was provided with the Preliminary Final EIS for review. 
Unlike the OEIS, cooperating agency comments on the Preliminary Final ElS are not 
bracketed; however, they are considered, changes as appropriate are made in the Final EIS, 
and of course all such comments are included in the administrative record . 

The City's assertions of probable significant impact are not supported by the best scientific 
evidence. The Traffic Impact Study (TIS) (Appendix T of the Draft EIS), Supplemental TIS 
(Appendix 0 of the Final EIS), Socioeconomics Report (Appendix S of the OETS) and 
Supplemental Socioeconomics Report (Appendix K of the Final EIS) conducted for the 
Proposed Action consider the question of impacts to the City. Since the City of Vancouver is 
12 miles from the project site, tTaffic will not be routed through Vancouver (other than on 1-
5), and since a comparatively minor portion of the Cowlitz project's market comes from 
within Vancouver, impacts to Vancouver intersections would not be significant. Similarly, 
repeated socioeconomic studies focusing on the amount of immigration resulting [Tom casino 
employment, coupled with the consideration that offers of the higher paid positions are more 
likely to initiate the decision to move, indicate that there will be no significant increase in low 
cost housing demand. The BIA does note that with the expansion of gaming opportunities in 
generaL whether on the internet, in convenience stores, or in card rooms or Indian casinos, a 
sociologically significant increase in the rate of addicted gamblers attributable to the project is 
improbable. 

3.2.12.3 Impacts to Spirit Mountain Casino and Grand Ronde Tribe 

Comment: Comments were received from the Grand Ronde Tribe which took issue with the 
estimation of economic impacts to the Grand Ronde Tribe. More specifically the comments 
stated that the Spirit Mountain Casino has greater income and would lose greater market share 
than estimated in the Final EIS. The EIS includes a market-based estimate of income from 
Spirit Mountain of$131 million (Appendix L of the FEIS). The Grand Ronde Tribe, through 
its consultants, provided an estimate of $185 million for 2005. The comments indicated that 
the BlA had underestimated Spirit Mountain's penetration of the Portland market, and that the 
BIA analysis and assessment of impacts was flawed. Grand Ronde indicates that the 
proposed action will result in a reduction of Spirit Mountain income of 31.5% while the Final 
EIS estimates the reduction at 13.1 %. These comments implied that the greater economic 
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effect upon Grand Ronde would result in a significant reduction in the ability of the tribal 
government to fund govenunental programs. Accordingly, Grand Ronde maintains that a 
significant urunitigated environmental impact wiD occur and that mitigation must be offered 
Voiithin the Final EIS and ROD . Additionally, Grand Ronde maintains that the BIA must, in 
the exercise of its trust responsibility, balance the positive effects to the Cowlitz Tribe against 
the negative economic effects w the Grand Ronde Tribe. 

Response: The BIA initiated a reanalysis and response to the Grand Ronde comments (see 
September 2008 Hovee memorandum within Exhibit 1 of the Supplemental Response to 
Comments document, Section 2 .0 of the BIA' s Decision Package for the 20 10 ROD, 
AR064870-AR064883). The re-analysis notes that Spirit Mountain appears to be gathering 
37% of Oregon ' s tribal gaming revenues while having only 25% of the tribal video lottery 
tenninals (VL Ts). Grand Ronde's estimate of a 31.5% reduction in revenue assumes a base 
year of 2007 rather than the FEIS base year of 2005 . After correcting for this base year 
difference, the comparative reduction in gross revenue would be 25.9% (rather than 3l.5%) 
using Grand Ronde's stated income figures. No documentation reviewed to date indicates 
that Spirit Mountain will experience a long-term revenue decrease due to the introduction of a 
new Portland market casino. Based on the analysis of comparable situations such as the 
introduction of Mohegan Sun into the F oX\\Joods market, Spirit Mountain may experience a 
two year flattening of visitation followed by a period of added visitor groVoi1h . 

For the BIA, the critical factor in determining significance is the question of whether the loss 
in market share will affect the ability of Grand Ronde to continue to provide governmental 
services. If BIA assumptions are correct, net income from Spirit Mountain will be reduced 
13.1% from 2005 levels. If Grand Ronde's figures are correct, Spirit Mountain revenue will 
be reduced by 25 .9% (in 2005 dollars) . The Grand Ronde Tribe currently allocates 33% of 
net income from Spirit Mountain to per capita payments rather than governmental operations 
and programs. Accordingly, a 13% to 26% reduction in net income would not affect the 
ability of the Tribe to operate essential programs. Additionally, even if this effect were 
significant, no mitigation would be required. When effects are solely economic. and do not 
result in physical envirorunental effects, NEPA does not require their mitigation . 

3.2.12.4 Impacts to Schools 

Comment: Several comments stated that the Proposed Action would impact school 
enrollment and that impacts to schools were underestimated in the Final £1S . Some 
comments were concerned that the student per household rate used was inaccurate, leading to 
underestimated impacts. Other comments stated that an MOU with the La Center School 
District is required to mitigate impacts to schools. Comments stated that schools in the 
project area are at capacity and cannot absorb the increased popUlation identified in the Final 
EIS . Several comments expressed that the errors in the methodology for assessing the impact 
on schools include statements that: the Final EIS ignores indirect and induced employment 
impact; the Final EIS supposes a lower in-migration rate than is realistic; it ignores the fact 
that new hires will be replacing families with no children; and the student per household ratio 
in the EJS analysis is less than should be used. 
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Response: Impacts to schools are discussed in detail in Section 4.7 of the Final EIS. 
Responses to comments submitted on the DEIS are included in Sections 2.14 and 2.15.4 of 
Appendix B and Appendix K of the Final EfS. Further discussion of the analysis of impacts 
to schools is provided in Exhibit 1 of the Supplemental Response to Comments document 
(Section 2.0 of the BIA's Decision Package for the 2010 ROD, AR064870-AR064883). The 
net in-migration rate used to predict the increase in households resulting from indirect and 
induced employment was based both on analysis of the labor-shed for the proposed Cowlitz 
Casino and also review of comparable job commuting experience with other West Coast 
casinos. Comments asserting that the increase in the ratio of children per household was 
underestimated because new households would replace existing households with no children 
contravene actual experience with the entire housing stock in the vicinity of La Center and 
other nearby school districts. Some comments suggested that census data would be a more 
appropriate basis [or the student generation ratio than the infonnation that was utilized for the 
FEIS. Analysis of school generation in prior studies for the affected school districts indicates 
that average generation rates associated with now outdated census data would inappropriately 
overestimate actual generation more recently experienced over the entire housing stock of 
single and multi-family units in Clark County. Furthennore, the generation rates used within 
the FEIS were specific to new housing within each district, while Census data would include 
both existing and new; therefore, overestimating the true impact of added residential 
development. The analysis used to predict the student generation rate assumed within the 
FEIS was prepared independently of the socioeconomic assessment for the Proposed Action 
on behalf of and accepted by participating school districts. The BIA has detennined that the 
conclusions regarding impacts to schools provided in the Final EIS and technical appendices 
are accurate and complete and further analysis is not warranted. 

3.2.12.5 Gambling Addiction 

Comment: Several comments refuted the analysis and conclusions in the EIS regarding 
problem and pathological gambling and proposed mitigation. Comments indicated that 
additional problem or pathological gamblers would not seek treatment but would still 
represent a societal problem. 

Response: Problem gambling is discussed in Section 4.7 of the Final EIS. Mitigation 
proposed in the Final EIS and provisions of the Tribal EPHS Ordinance would sufficiently 
reduce impacts from problem gambling to a less than significant leveL The Final EIS 
estimates the number of problem/pathological gamblers who would seek treatment would be 
approximately 52 people. As a result, the Final EIS estimates that the additional 
problem/pathological gamblers who would seek treatment would require onc additional 
licensed counselor at approximately $47,500 per year. As such, the Tribe has committed to 
contribute no less than $50,000 per year to compensate problem/pathological gambling 
programs through the Tribe's EPHS Ordinance. Furthermore, as identified in Section 4.7 of 
the Final EIS , similar to crime mtes, independent government research suggests that there is 
no relationship between casino gaming and increased bankruptcy rates. 7 There is an existing 
gaming environment for people living within the project area with the presence of four card 
clubs currently operating in La Center, intemet gaming, and the presence of legal gambling 

j U.S. Department of the Treasury, 1999. A Study of the Interaction of Gambling and Bankruptcy. Available 
on line at: http: //www.americangaming.org/assets/ files/srudies/treasury _ bankruptcy.pdf. 
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opportW1ities in 48 of the 50 states. This would not support the assertion that the Proposed 
Action would significantly increase the prevalence of problem/pathological gambling in the 
project area. The BIA has determined that the analysis and conclusions regarding 
problem/pathological gambling is accurate and further analysis is not warranted. 

3.2.12.6 Accuracy of Socioeconomic Data on the Cowlitz Tribal Membership 

Comment: Several comments were directed towards the socioeconomic stams of Cowlitz 
tribal members. In particular, the comments stated that membership in general enjoyed a 
higher standard of living than members of most Indian tribes, that this was not reflected in the 
Final EIS, and that members did not "need" economic advancement. Most of this criticism is 
based on the reliance on 2000 Census data. 

Response: As the Cowlitz Tribe was not federally recognized until 2002, data from the 2000 
census apparently consists of infonnation from individuals who repOlted themselves as 
Cowlitz. There is no way to detennine what proportion of individuals on the actual tribal 
membership rolls eS18blished in 2002 reported themselves. Accordingly, the BfA cannot rely 
on 2000 census information for purposes of determining numbers of members or the income 
and employment status of members. The argwnent that the Tribe does not need economic 
advancement because tribal members have income approaching that of the average 
Washington citizen implies that tribal members should not be allowed to achieve a standard of 
living higher than the median, and does not consider the funding required for operations of 
aibal government. These governmental operations are described in detail in the Unrnet Needs 
report submitted by the Tribe as p3I1 of the fee-to-trust application (see Appendix E of the 
Final EIS). The 3I'gument also ignores the need to fund tribal governmental functions not 
directly related to members ' individual needs (e.g. language and cultmal preservation, natural 
resource protection, environmental protection, enforcement of tribal laws, etc.). 

3.2.13 Traffic 

Comment: A number of comments stated that the Supplemental Traffic Impact Study (TIS) 
in the EIS was inaccurate and not prepared consistent with the methodologies required by the 
MOU. Commenters noted that the trip generation rate used to estimate project related traffic 
was inaccurate 3I1d unrealistically reduced. Several commenters noted that the trip 
distribut ion used to estimate project related traffic patterns was inaccurate, unrealistic, or 
inconsistent between the Final EIS, TIS, Supplemental TIS, or Interchange Justification 
Report. Several commenters noted that the traffic operation modeling provided in the TIS and 
supplemental TIS did not sufficiently and realistically model the Proposed Project. Several 
commenters noted that the mitigation measures provided in the Final EIS were not adequate 
to reduce traffic to an acceptable level of service, while some mitigation measures were not 
feasible. Several commenters submitted peer reviews of the Supplemental TIS outlin.ing 
alleged "deficiencies" and errors in the analysis. 

Response: At the direction of the BIA, technical issues related to traffic raised in comments 
submitted on the Final EIS have been analyzed and are responded to in the September 2008 
memorandum entitled Response 10 Cowlitz Indian Tribe Final EIS Comments. Transportation 
Impacts. included as Exhibit 2 of the Supplemental Response to Comments docwnent 
(Section 2.0 of the BIA 's Decision Package for the 20\0 ROD, AR064884-AR064901) . The 
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report and its conclusions do not indicate errors in the traffic analysis for the Proposed Action 
that would alter the impact conciusions or mitigation requirements in the Final EIS . Key 
traffic issues raised in comments related to MOU consistency, trip generation, trip 
distribution, traffic modeling assumptions, and mitigation are briefly addressed below. 

Consistency \-!lith M()U 

The methodologies utilized within the TIS (Appendix T of the DErS) and Supplemental TIS 
(Appendix 0 of the Final EIS) to estimate the traffic effects of the Proposed Action are 
consistent with requirements of the MOU between the Tribe and Clark County; however, as 
discussed in Section 3.2.3.2 of this ROD, the MOU has been rescinded by the parties, and the 
implementation of mitigation measures included as provisions of the 2004 MOU to avoid 
environmental effects wil! be ensured through the Tribe' s EPHS Ordinance . The Tribal 
EPHS Ordinance does not require the Tribe to comply with new County ordinances or 
updates to the County's 2004 ordinances in Exhibit 1 of the EPHS Ordinance. 

Trip Generation 

The trip generation rate used in the TrS was refined in the Supplemental TIS as a result of 
comments received from the City of La Center, Cowlitz County, other jurisdictions, and 
private parties. The trip generation rate use in the supplemental TIS was developed for the 
Final EIS using traffic counts from several Pacific Northwest casinos that would be similar in 
nature, location, uses, and circumstances. A list of these casinos is provided in the 
supplemental TIS. Trjp reduction, such as pass-by and internal use were estimated using 
established reduction methodology or were derived directly from the LTE Trip Generation 
Manual. 

Trip Distribwion 

The trip distribution used in the TIS was refined in the supplemental TIS as a result of 
comments received from the City of La Center, Cowlitz County, other jurisdiction, and 
private parties. Research of other casino-visitor travel habits from around the country was 
used to detennine the trip generation rate used in the supplemental TIS. The trip distribution 
that was indicated by the research is based on the population base of the region, with some 
contribution from employment centers (mostly midday and after-work) and proximity of large 
recreational areas or major hote\. 

Although the supplemental TIS im.plies that over 92% of the total trips generated by the 
casino are assumed to cross the Columbia River, it is shovm in the supplemental TIS on page 
9 that 92% of project traffic arrives from south of Ridgefield/Battle Ground/Central Clark 
County, which includes not only Portland, but South Clark and Skamania Counties. It is 
estimated that only 68 percent of the trips would cross the CollUTIbia River and 24 percent 
would come from South Clark and Skamania Counties. The Final EIS and Supplemental TIS 
are consistent regarding trip distribution. 

Trqffic Modeling Assumptions 

The traffic model used in the analysis to determine potential impacts to local roadways was 
Synchro, which is the appropriate traffic model for commercial land use. Revisions to the 
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Synchro model were made in response to comments received on the DEIS and Preliminary 
FEIS. Changes in the traffic model, consistency with industry standards, and use of site 
specific model inputs provided the basis for the final traffic model, which is accurate in it 
assumptions and results. Freeway sections and the merge/diverge sections were evaluated 
using Corridor Simulation (CORSlM) and measured using Highway Capacity Manual (HCM) 
techniques, consistent with the now-rescinded MOU and equivalent provisions of the TJibal 
EPHS Ordinance. 

Traffic Mitigation Adequacy and Feasibility 

Mitigation for highv,!ay facilities proposed in the Final ETS was developed through 
consultation with WsDOT, who with the Federal Highway Administration hasjulisdic1ion 
over major roadways in the study area. The mitigation measures provided in the Final EIS 
were found by WsDOT to mitigate potential traffic impacts. 

Proposed traffic mitigation for local roadways in Clark County would adequately mitigate for 
the increase in traffic resulting from Proposed Actions. Enforcement of these measures is 
required by the Tribal EPHS Ordinance. The impacts of the traffic mitigation measures were 
properly evaluated in Section 4.14 of the Final EIS. 

3.2.14 Land Use and Agriculture 

3.2.14.1 Inconsistency with Local Policies and Designations 

Comment: A number of commenters stated that the land use evaluation in the Final EIS was 
inaccurate given the May 14,2008 decision of the GMHB. Commenters stated that the 
project would be inconsistent with local Jand use regulations and policies and would result in 
conflicts with adjacent mTal and agricultural land uses. Commenters stated that development 
of the subject property would be inconsistent with the intent of the GMHB to preserve the 
land for agriculture. 

Response: Inconsistencies with local land use plans in I ight of the GMl-lB decision are 
addressed in Section 3.2.3.1 of this ROD. As stated therein, the GMHB decision has been 
upheld on appeal, and the Proposed Action would not be consistent with local land 
designations and intended uses for the project site regardless of whether the subject property 
remained within or was removed from the La Center UGA. Implementation of the Proposed 
Action would result in the Federal Government taking the Cowlitz Parcel into trust for the 
benefit of the Tribe effectively removing the applicability of State and local government rules 
and regulations and ending jurisdictional questions or conflicts. 

N EP A Section 1502 .16( c ) requires that an EIS evaluate potential conflicts between the 
Proposed Action and applicable land use plans, policies, and controls for the area affected . 
Because the project site was removed from La Center's UGA and returned to the previous 
land use designation of agricultural with an Urban-Industrial overlay, the proposed 
development on 1he project site is nol consistent with local land use policies and could result 
in land use conflicts with surrounding mral lands. The rapid urbanization of the Cowlitz 
Parcel would be incompatible with the existing adjacent residential uses to the west and north 
and has the potential to result in significant impacts to adjacent sensitive receptors as 
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discussed in detail in specific sections of the Final EIS . Impacts may include, but are not 
limited to, air quality and noise effects from construction and operational activities, 
congestion on rural roads not sized to handle increased traffLc and significant alterations of the 
visual resources and aesthetics of the sun-ounding neighborhood. Mitigation measures 
identified for the Proposed Action in Section 6.0 of this ROD would reduce the potential for 
adverse environmental effects resulting from land use conflicts and inconsistencies because 
the subject property has been removed from the La Center UGA. However, the Final EIS is 
correct in the assumption that the 1-5 interchange area will likely be subject to urbanization 
under future cumulative conditions as only a portion of the lands located at the interchange 
are affected by the GMHB decision . 

The significance of potential conflicts with local land use plans resulting from the Proposed 
Project has been considered by the BrA. As outlined in Section 8.0 of this ROD, the BTA has 
made the decision to move forward with the proposal despite potential conflicts that could 
occur. The BIA has detennined that the Tribe has made good faith attempts to negotiate 
mitigation measures with local governments, that mitigation measures to address potential 
land use conflicts have been identified within the EIS, and that those mitigation measures 
identified in Section 6.0 of this ROD will reduce potential adverse effects of such conflicts . 

3.2.14.2 FPPA Evaluation 

Comment: A number of commenters stated that the Farmland Conversion Impacts Rating 
Form completed in compliance with the Farmland Protection Policy Act (FPPA) was 
inaccurate given that the agricultural designation of the land resulting from the GMHB 
decision would require a higher protection threshold . 

Response: As discussed above in Section 3.2.3.1 of this ROD, the GMHB was affirmed, 
thus removing the land from the UGA. Completion of the FPP A evaluation assuming the 
land use designation of light industrial nevertheless is appropriate. The overall land 
evaluation and site assessment score completed under the FPPA would be increased by 20 
points to a total of 157 points, which is s1i 11 below the recommended protection threshold for 
agricultural resources. Therefore, significance conclusions in the Final EIS regarding the 
conversion of agricultural land would not be affected. 

3.2.15 Law Enforcement and Fire Protection 

Comment: One comment stated that because the Proposed Action vloliid be developed on 
lands designated for agricultural uses Clark County could not enter into an agreement to 
provide law enforcement services for the Proposed Action. Another comment stated that the 
lack of a mutual aid agreement between Clark County and the City of La Center would result 
in the City of La Center not being reimbursed for mutual aid calls for service. 

Response: Law enforcement impacts are identified in Section 4.10 and mitigation is 
provided in Section 5.2.8 of the Final EIS . Appendix B, Section 2.13.1 of the Final EIS 
explains that the absence of a mechanism for reimbursement for mutual aid calls between the 
Clark County Sheriffs Office and the City of La Center Police Department would not 
preclude the reimbursement of the City of La Center for the provision of mutual aid services. 
FULther, this would allow the City of La Center to establish a separate third-party agreement 
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Vvith the Tribe and Clark County to establ ish the reimbursement mechanism for il1e provision 
of mutual aid . As previously identified in Section 4.10 of the Final EIS and Response 2.13 .1 
of Appendix B of the Final EIS, after the implementation of mitigation provided in Section 
5.2.8 of the Final EIS and provisions identified in the Tribe's EPHS Ordinance it is 
anticipated that very few calls for mutual aid services would result from the Proposed Action . 
Thi s mitigation would eliminate impacts to the Clark County Sheriffs Department for the 
provision of law enforcement services. 

As discussed in Section 3.2.3.1 of this ROD, it is not expected that the GMHB decision 
would prevent the Clark County Sheriffs department from providing services to the project 
site once it is taken into trust because local land use requirements do not apply to tribal trust 
lands. The Tribe has committed, through the EPHS Ordinance, to ensure that the Proposed 
Action, if developed, would be consistent with County ordinances and would provide 
payments to ilie County to further offset project-related impacts. 

3.2.16 Aesthetics 

Comment: Two comments were directed at the adequacy of mitigation identified in the Final 
EIS to mitigate impacts to aesthetics from the project alternatives. One comment requested 
clarification of the tem1 " medium range views," which wa" used in the final EIS to describe 
screening mitigation requirements. Another comment stated that the Western Washington 
Growth Management Hearings Board May 18, 2008 decision to invalidate the revised Clark 
County Growth Management Plan would result in the project site significantly impacting the 
v iewshed of the project site as the decision would not allow for urban growth on or near the 
project site. The comment stated that this decision would result in the Proposed Action 
having a significant impact to aesthetics. Further, the comment stated that with this decision, 
the proposed mitigation in Section 5.2.1 ) of the Final EIS would not sufficiently mitigate 
impacts to aesthetics . 

Response: Impacts related to aesthetics are descri bed in Section 4.13 of the F ina1 EIS and 
mitigation is provided in Section 5.2.) I of the Final EIS . The implications of the Growth 
Management Hearings Board May 14, 2008 decision are discussed in Section 3.2.3.1 of this 
ROD. 

As required by the Tribal EPHS Ordinance, the proposed facilities would be developed 
consistent with various Clark COW1ty development ordinances including Title 40 of the 
Unified Development Code which includes Chapter 40.320.010, "Landscaping and Screening 
on Private Property". Prior to construction of the Proposed Action , the specific units of 
measurement for screening buffers would be established by Clark County during project 
design review. Regardless of the site being removed from the City of La Center' s UGA and 
being returned to an agricultW'al designation under local land use regulations, impacts to 
aesthetics would be less than significant with the implementation of mitigation proposed in 
Section 5.2.1 J of the Final EIS, and provided for in the Tribe's EPHS Ordinance. Moreover, 
local land use plans and policies would no longer apply to the project site when the land is 
taken into federal trust on behalf of the Tribe. 
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3.2.17 Indirect and Growth Inducing 

Comment: Some comments stated that all future activities proposed by the Tribe under the 
Business Plan were indirect effects of the proposed action and their environmental effects 
should be analyzed and presented. Some comments stated that the indirect growth attributed 
to the project was underestimated. Some comments stated that gaming facilities in the post 
development review report were not comparable to the proposed facility as they are located in 
small communities at a distance from metropolitan areas and are smaller than the proposed 
facility. 

Response: NEPA does not require that the BIA analyze potential effects of future projects 
contemplated in the Tribe's Business Plan. The Unmet Needs report is a reference document 
intended for use in tribal development planning. Hypothetical tribal projects described in the 
business plan are subject to change based on evolving social and economic circumstances, as 
well as fumre tribal governmental decisions and the availability of funding. All these actions 
are sufficiently removed in time and place from the proposed project as to make their analysis 
speculative at best. As the Business Plan does not envision the Tribe achieving a positive 
cash flow on the project until 7 years out, and as it can be anticipated that tribal leadership and 
priorities may change in the interim, analysis of hypothetical projects which lack geographic 
and temporal specificity is not required for informed decision miling. Although NEPA 
requires that an EIS consider indirect effects that are reasonably foreseeable, it does not 
require an analysis of effects that are highly speculative or indefinite. 

To estimate the indirect growth induced as result of the Proposed Action, a study of 
developments that have occurred contiguous to five other gaming projects in the greater 
Portland area (Chinook Winds, Kah-Nee-Ta, Lucky Eagle, Spirit Mountain, and the four La 
Center card rooms) was undertaken and included as Appendix M of the Final EIS. The study 
was utilized as a means of verifying the analysis provided in the DEIS. It concluded that land 
use and development effects associated with the development of gaming projects in these 
areas have been minimal. Thus, the BIA has determined that growth inducement from the 
Proposed Action described within Section 4.14 of the Final EIS is a reasonable estimate, and 
associated effects from this growth have been appropriately analyzed and disclosed. 

3.2.18 Cumulative Analysis 

Comment: Some comments indicated that the cumulative analysis was insufficient and that 
in particular the cumulative effects of all Indian gaming in Washington and Oregon were not 
presented . 

Response: The final EIS contains a thorough and adequate evaluation of cumulative impacts 
in Section 4.15 . In pmticular, guidance provided in considering cumulative effects under 
NEPA, issued by the CEQ, was followed . While the other existing and proposed Indian 
casinos proposed for inclusion in the analysis lie outside the geographic scope of the 
cumulative effects analysis, separate consideration of current conditions and future grov..1.h of 
Indian gaming in southwestern Wa"hington and northwestern Oregon is provided in Appendix 
B of the Final ETS. 
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3.2.19 Mitigation Enforceability 

Comment: Several conunents were directed to the question of mitigation enforceability. 
Specifically, comments indicated that as the MOU is not in place, Clark County lacked the 
ability to enforce its tenns and conditions under the EPHS Ordinance. Additionally, other 
comments indicated that neither the BIA nor the NIGC had the authority or ability to enforce 
the conditions of the ordinance. Some commenters stated recommended mitigation to enter 
into agreements with local agencies was not enforceable. Comments stated that all mitigation 
must be enforceable, and should be included witi1)n a mitigation monitoring plan. 

Response: All mitigation adopted as part of the BIA's decision on the Proposed Action is 
specified in Section 6.0 of this ROD, and included within the BIA's Mitigation Monitoring 
and Enforcement Plan (MMEP) (see Section 4.0 of the BIA's Decision Package for the 2010 
ROD, AR0660 l6-AR066045). All adopted mitigation measures will be monitored and 
enforced pursuant to Federal law, tribal ordinances, and agreements between the Tribe and 
appropriate governmental authorities. As discussed in Section 3.2.3.2 of this ROD, the MOU 
with Clark County is no longer in effect, and the implementation of equivalent mitigation 
measures included as provisions of the 2004 MOU to avoid environmental effects will be 
ensured through the Tribe's EPHS Ordinance. The Tribe ' s EPHS Ordinance is enforceable 
through the Tribe's grant of a waiver of sovereign immunity which allows Clark County to 
seek relief in State Court to enforce both the mitigation provisions and the waiver of 
sovereign immunity. Further, the Tribe's waiver of sovereign immunity may not be revoked 
without approval ofNIGC as the EPHS Ordinance is part of the tribal gaming regulations. 
Finally, N1GC has the authority and ability to enforce the Tribe's gaming regulations with 
powers that include closure of the gaming operation. 

As discussed in detail in Section 3.2.12.2 of this ROD, the mitigation measw-e with in the 
Final EIS recommending that the Tribe enters into an agreement with the City of La Center 
has not been adopted as a condition of approval of the Proposed Action, thus the issue 
concerning enforceability of this measure is not relevant. 

4.0 ENVIRONMENTALLY PREFERRED AL TERNA TlVE(S) 

Either the Reduced Intensity Alternative (Aiternati ve C) or the No-Action Alternative 
(Alternative F) would result in the fewest effects to the biological and physical environment. 
Because the Department cannot predict with certainty the exact type of development that 
would occur tmder the No~Aclion Alternative, it is difficult to assess whether it would result 
in similar, lesser, or greater impacts to the natural and human environment than the Proposed 
Action, although it is assumed to be less, and accordingly would be envirorunentally 
preferred. The No-Action Alternative would not meet the stated purpose and need. 
Specifically, it would not provide a land base for the Tribe (which has no reservation or trust 
land) and therefore does not provide the Tribe with an area jn which the Tribe may engage in 
economic development to generate sustainable revenue to allow the Tribe to achieve self­
sufficiency, self-detennination, and a strong tribal government. The No-Action alternative 
also would likely result in substantially less economic benefits to Clark County than the 
development alternatives. 
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Of the development alternatives, the Reduced Jntensity Alternative would result in the fewest 
adverse effects on the human environment. The Reduced Intensity Alternative would have 
the fewest effects due to a lesser amount of new development than would occur \\'it11 any of 
the other development alternatives. However, the Reduced Intensity Alternative would 
generate less revenue, and therefore reduce the number of programs and services the tribal 
government could offer tribal members and neighboring communities. The Reduced Intensity 
Alternative is the Environmentally Preferred Alternative, but it would not fulfill the purpose 
and need for the Proposed Action stated in the EIS. 

5.0 PREFERRED ALTERNATIVE 

For the reasons discussed herein, the Department has determined that Alternative A is the 
agency's Preferred Alternative because it meets the purpose and need for the proposed 
actions. BlA' s mission is to enhance the quality of life and to promote economic opportunity 
in balance with meeting the responsibility to protect and improve the trust resources of 
American Indians, Indian tribes and Alaska Natives. This mission is reflected in the policies 
underlying the statutory authorities governing this action, namely, the IRA, which was 
enacted to promote Indian self-government and economic self-sufficiency, and IGRA, which 
was enacted to govern Indian gaming as a means of promoting tribal economic development, 
self-sufficiency, and strong tribal governments. Of the alternatives evaluated within the EIS, 
Alternative A would best meet the purposes and needs of the BIA, consistent with its statutory 
mission and responsibilities to promote the long-term economic vitality, self-sufficiency, self­
determination and self-governance of the Tribe. The tribal government facilities and casino­
resort complex described under Alternative A would provide the Cowlitz Indian Tribe, which 
has no reservation or trust land, with the best opportunity for securing a viable means of 
attracting and maintaining a long-tenn, sustainable revenue stream for the tribal government. 
Under such conditions, the tribal government would be stable and better prepared to establish, 
fund and maintain govenunental programs that offer a wide range of health, education and 
welfare services to tribal members, as well as provide the Tribe, its members and local 
conununities with greater opportunities for employment and economic growth. Alternative A 
would also allow the Tribe to implement the highest and best use of the property. Finally, 
while Alternative A would have slightly greater environmental impacts than either of the 
environmentally prefened alternatives, those alternatives do not meet the purpose and need 
for the Proposed Action, and the environmental impacts of the Preferred Alternative arc 
adequately addressed by the mitigation measures adopted in this ROD. 

Altemative B, while similar to Alternative A, would impact additional areas of wetlands, 
increasing impacts to the environment requiring additional mitigation and limiting to some 
degree the scale and effectiveness of potential development. Similarly, Alternative E, located 
at the Ridgefield Interchange Site would also impact large areas of wetlands that would 
require additional mitigation, and also would have unavoidable impacts to topographical 
feat LUes. 

Altemative C also would provide economic development opportunities for the Cowlitz Indian 
Tribe; however, the economic returns would be smaller than under Alternative A and the 
more limited development is not the most effective use of either the land or the Tribe's capital 
resources. 
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The competitive market forces associated with commercial development, the amount of 
competitive commercial development within the greater Vancouver area, and the location of 
the project site, make Alternative D (business park development) less attractive than 
Altemative A from the standpoint of securing a long term, sustainable revenue stream. 
Alternative D also would likely have greater traffic impacts during peak hours than would 
Alternative A. 

In short, Alternative A is the alternative that best meets the purposes and needs of the Tribe 
and the BIA while preserving the key natural resources of {he project site . Therefore, 
Alternative A is the Department's Preferred Alternative . 

6.0 MITIGATION MEASURES 

All practicable means to avoid or minimize environmental harm from the Preferred 
Alternative have been identified and adopted. The following mitigation measures and related 
enforcement and monitoring programs have been adopted as a part of this decision. Where 
applicable, mitigation measures will be monitored and enforced pursuant to federal Jaw, tribal 
ordinances, and agreements between the Tribe and appropriate governmental authorities, as 
well as tms decision. Specific best management practices and mitigation measures adopted 
pursuant to this decision are set forth below and included within the Mitigation Monitoring 
and Enforcement Plan (MMEP) (see Section 4.0 of the BIA's Decision Package for the 2010 
ROD, AR0660 l6-AR066045) . 

6.1 GEOLOGY AND SOILS 

A. In general, fill slopes shall not be greater than 2H: 1 V (horizontal to vertical) and 
shall be benched in if an existing slope is greater than 4H:l V. Permanent cut 
slopes shall not be steeper than 3H : 1 V unless recommended by a licensed 
geologist. Temporary cut slopes shall not be steeper than 2H: 1 V unless shored or 
allowed by a licensed geologist. 

B. A General Construction NPDES pennit shall be obtained from the USEPA under 
the federal requirements of the Clean Water Act (CW A). As required by the 
NPDES permit, a SWPPP shall be prepared that addresses potential water quality 
impacts associated with construction and operation of the project alternatives. The 
SWPPP shall make provisions for erosion prevention and sediment control and 
control of other potential pollutants . 

The S WPPP shall describe construction practices, stabilization techniques and 
structural Best Management Practices (BMPs) that are to be implemented to 
prevent erosion and minimize sediment transp0l1. BMPs shall be inspected, 
maintained, and repaired to assure continued performance of their intended 
function. Reports sununarizing the scope of these inspections, the personnel 
conducting the inspection, the dates of the inspections, major observations relating 
to the implementation of the SWPPP, and actions taken as a result of these 
inspections shall be prepared and retained as part of the SWPPP. 
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To minimize the potential for erosion to occur on the project site, the following 
items shall be addressed and implemented: 

1. Prior to land-disturbing activities, the clearing and grading limits shall be 
marked clearly, both in the field and on the plans. This can be done using 
construction fences or by creating buffer zones. 

2. Construction traffic shall be limited in its access to the site to a single entrance 
if possible. Haul roads and staging areas shall be developed to control impacts 
to on-site soil. All access points, haul roads and staging areas shall be 
stabilized with crushed rock. Any sediment shall be removed daily and the 
road structure maintained. 

3. Downstream waterways and properties shall be protected during construction 
from increased flow rates due to the higher impervious nature of the site. 
During construction, detention ponds can be combined with sedimentation 
ponds as long as the detention volume is not impacted by a buildup of 
sediment. 

4. Concentrated flows create high potential for erosion; therefore, any slopes shall 
be protected from concentration flow . This can be done by using gradient 
terraces, interceptor dikes, and swales, and by installing pipe slope drains or 
level spreaders. [nlets need to be protected to provide an initial filtering of 
stormwater runoff; however, any sediment buildup shall be removed so the 
inlet does not become blocked. 

5. The SWPPP shall address maintenance and repair of heavy equipment on site 
to remove the potential for pollution from oil, fuel, hydraulic fluid, or any 
other potential pollutant. 

6. Staging areas and haul roads shall be constructed to minimize future over­
excavation of deteriorated sub-grade soil. 

7 . If construction occurs during wet periods, sub-grade stabilizatjon shall be 
required . Mulching or netting may be needed for wet-weather construction . 

8. Temporary erosion control measures (such as silt fence, gravel filter berms, 
straw wattles, sediment/grease traps, mulching of disturbed soil , construction 
stormwater chemical treatment, and construction stormwater filtration) shall be 
employed for disturbed areas. Due to the clay soils on the Cowlitz Parcel , it is 
possible that settlement basins may not remove the fine clay particles. If this is 
the case, then the use of chemical treatment and stormwater filtration shall be 
required. 

9. Exposed and unworked soils shall be stabilized by the application of effective 
BMPs. These include, but are not limited to, temporary or pem1anent seeding, 
mulching, nets and blankets, plastic covering, sodding, and gradient terraces. 

10. The SWPPP shall address the maintenance of both temporary and permanent 
erosion and sediment control BMPs as described in the Erosion Control Plan 
recommendations in Appendix 5 of the grading and drainage repoli (DEIS Vol. 
i, Appendix F). 

6.2 WATER RESOURCES 

Construction Impacts 
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A. As described under Section 6.1, Geology and Soils, Mitigation Measure B, prior to 
construction, an NPDES General Construction pennit shall be obtained from the 
USEP A and a S WPPP shall be prepared and approved by the USEP A. The 
S WPPP shall describe construction practices, stabilization techniques and 
structural BMPs that are to be implemented to prevent erosion and minimize 
sediment transport as outlined above. 

B. In accordance with the NPDES General Construction permit, a sampling and 
monitoring program shall be developed and implemented to assess the quality of 
surface water entering and leaving the project site. At a minimum, sampling sites 
shall include: a location above all proposed development and a location 
downstream of all development. Analyses shall include total suspended solids 
(TSS), oils and greases. 

C. As described in detail under Section 6.4, Biological Resources, Mitigation 
Measure B, a 404 permit shall be obtained from the USACE prior to any discharge 
of dredged or fill material into waters of the U. S, and a 401 Water Quality 
Cel1ification shall be obtained from the EPA 

Operational Impacts 

D. The Tribe shall comply with all provisions of the CWA including the NPDES 
program for wastewater and storrnwater discharges. The Tribe shall prepare a 
SWPPP that addresses water quality impacts associated with construction and 
operation of the project altematives. Water quality control measures identified in 
the SWPPP shall include but not be limited to those BMPs previously listed under 
Section 6.1, Geology and Soils, Mitigation Measure B. 

E. Fertilizer use shall be limited to the minimum amount necessary and shall be 
adjusted for the nutrient levels in the water used for irrigation. Fertilizer shall not 
be applied immediately prior to anticipated rain. 

f. The runoff ITom trash collection areas shall be directed to the sanitary sewer 
system for treatment at a wastewater treatment plant (WWTP) prior to discharge. 

G. Landscape irrigation shall be adjusted based on weather conditions and shall be 
reduced or eliminated during the wet portion of the year in order to prevent 
excessive runoff 

H. Water conservation measures shall be implemented, including low flow fixtures 
and electronic dispensing devices in faucets. 

1. ln order to reduce the temperature of treated wastewater, an underground pipe fieJd 
will be constructed along the discharge line leading to the unnamed tributary. The 
pipe field will cover an area of approximately 450 feet x 450 feet and be located 
below the R V park. The pipe field will transfer heat from treated wastewater to 
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the cooler soil, reducing treated wastewater temperatures. Temperatures are 
anticipated to average 16°C following cooling. 

1. To ensure that the discharge into the unnamed tributary does not increase erosion 
or sedimentation, all water being discharged into the unnamed tributary will first 
be converted to sheet flow. 

K. Tn order to ensure compliance with the WAC criteria for anunonia, the anoxic 
basin of the WWTP will be sized in accordance with the calculated ammonia 
criteria as detennined through the NPDES permitting process when commenced. 

6.3 AIR QUALITY 

Construction Impacts 

A. The Ttibe shall control fugitive dust emissions (PM 1 0) during construction 
through the following actions, as applicable: 

Spray exposed soil with water or other suppressant. 

Minimize dust emissions dUling transport of fill material or soil by wetting 
down loads, ensuring adequate freeboard (space from the top of the 
material to the top of the truck bed) on trucks. andior covering loads. 

Promptly clean up spills of transported material on public roads. 

Restrict traffic on si te to reduce soil disturbance and the transp0l1 of 
material onto roadways. 

• Locate construction equipment and truck staging areas away from sensitive 
receptors as practical and in consideration of potenti8J effects on other 
resources. 

Provide wheel washers to remove particulate matter that would otherwise 
be carried off site by vehicles to decrease deposition of particulate matter 
on area roadways. 

Cover dirt, gravel, and debris piles as needed to reduce dust and wind­
blown debris. 

B. The Tribe shall control emissions of volatile organic compounds (VOC), nitrogen 
oxides (NOx), sulfur oxides (SOx), and carbon monoxide (CO) whenever 
reasonable and practicable by requiring all diesel-powered equipment be properly 
maintained and minimizing idling time to 5 minutes when constmction equipment 
is not in use, unless per engine manufacturer's specifications or for safety reasons 
more time is required. Since these emissions would be generated primarily by 
construction equipment, machinery engines shall be kept in good mechanical 
condition to minimize exhaust emissions. 

C. In the event of air quality complaints received by SWCAA about activities which 
occur on the reservation and affect citizens residing off the reservation, a 
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representative of the Tribe shall meet with the SWCAA to detennine the 
appropriate course of actioo. 

Operational Impacts 

D. The Tribe shall provide transportation (e.g., shuttles) to nearby population centers, 
major transit stations, and multi-modal centers. 

E. The Tribe shall ensure the use of clean fuel vehicles in the vehicle fleet where 
practicable. 

F. The Tribe shall provide a parking lot design that includes clearly marked and 
shaded pedestrian pathways between transit facilities and building entrances. 

G. The Tribe shall provide preferential parking for vanpools and carpools. 

H. The Tribe shall provide on-site pedestrian facility enhancements such as 
walkways, benches, proper lighting, and building access, which are physically 
separated from parking lot traffic. 

r. The Tribe shall provide adequate ingress and egress at entrances to the casino to 
minimize vehicle idling and traffic congestion. 

Climate Change 

J. Implement Mitigation Measures B. C, D, E, J, K, L, and M identified in Section 
6.8 of this ROD to ensure project consistency with applicable Washington 
Climate Advisory Team (WCA T) greenhouse gas emission reduction strategies as 
shown in Table 1 below. 

TABLE 1 
COMPLIANCE WITH STATE EMISSIONS REDUCTION STRATEGES 

WCAT Number WCA T Strategy Project Consistency 
More Stringent Appliance/EquipmenULighting Efficiency Project would be consistent after 

RCI-10 
Standards, and Appliance and Lighting Product implementation of Miti.gation 
Recycling and Design. Measures J, K, L, and M of 

Section 6.8 of this ROD. 
Policies and/or Programs Specifically Targeting Non- PrOject would be consistent after 

RCI-11 
energy GHG Emissions. implementation of Mitigation 

Measures J. K. L. and M of 
Section 6.8 of this ROD. 

Significant Expansion of Source Reduction, Reuse, Project would be consistent after 

AW-3 
Recycling, and Composting. implementation of Mitigation 

Measures B, C, 0, and E of 
Section 6.8 of this ROD. 

Source: State of Washington Climate Advisory Team, 2007. A Comprehensive Climate Approach fo( washington, 2007. 
Available online at: http://www.ecy.wa.gov/climatechange/CATdocs/122107_1_recommendations.pdf. Viewed January 7, 
2008. 

6.4 BIOLOGICAL RESOURCES 

A. If feasi ble, vegetation removal acti vi ties shall occur outside of the nesting season 
(approximately March through September) for migratory birds, olive-sided 
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flycatcher, and slender-billed white-breasted nuthatch . lfvegetation removal 
activities are to be conducted during the nesting season, a pre-construction survey 
for active nests within proposed disturbance areas shall be conducted by a 
qualified biologist within one week prior to vegetation removal. If vegetation 
removal activities are delayed or suspended for more than one month after the pre­
construction survey, the site shall be resw-veyed . [f active migratory bird, olive­
sided flycatcher, or slender-billed white-breasted nuthatch nests are identified. 
vegetation removal that would disturb these nests shall be postponed until after the 
nesting season, or a qualified biologist has determined the young have fledged and 
are independent of the nest site. No active nests shall be disturbed without a 
penn it or other authorization from the USFWS. 

B. A penn it shall be obtained from the USACE prior to any discharge of dredged or 
fill material into waters of the U.S . The Tribe shall comply with all the terms and 
conditions of the permit and compensatory mitigation shall be in place prior to any 
direct effects to waters of the U.S. Minimal mitigation measures would require the 
creation of wetlands at a 1: 1 ratio for any wetlands impacted. If the jurisdictional 
road-side ditch is to be impacted, minimal mitigation shall reguire that an 
equivalent drainage be created along the realigned road. Any activity which will 
cause fill to "waters of the U.S." will require a 404 pennit. The USEPA will 
require a 401 Water Quality Certification permit prior to the USACE issuance of a 
404 pennit. Development which will impact less than 0.5 acres or less than 300 
feet may require a Nationwide 39 or Nationwide 18 permit. Full mitigation will be 
canied out in compliance with any pennits. 

C. The project shall incorporate BMPs for stormwater runoff, including 
sedimentation basins, vegetated swales, and runoff infiltration devices if 
necessary, to ensure that the water quality of the on-site unnamed seasonal stream 
does not degrade. Stonnwater runoff fyom the project site shall be monitored 
according to BMPs to assess the quality of water leaving the project site. 

D. Temporary fencing shall be installed around areas of wetland, intennittent 
drainage and riparian habitat as shown on the site plans (Figure 2-1 and Figures 2-
6 through 2-9), unless a USACE Section 404 Permit is obtained for placement of 
fill. Fencing shall be pJaced in accordance with the Clark County Wetland 
Protection Ordinance (CCWPO) pursuant to the Tribe's EPHS Ordinance. 
Fencing shall be installed prior to any construction and shall remain in place until 
all construction activities on the site have been completed . 

E. Construction staging areas shall be located away from the wetlands and 
intermittent drainages that are to be preserved. Temporary stockpiling of 
excavated or imported material shall occur only in approved construction staging 
areas. Excess excavated soil shall be used on site or disposed of at a regional 
landfill or other appropriate [acility. Stockpiles that are to remain on the site 
through the wet season shall be protected (e.g. with silt fences or straw bales) to 
prevent erosion. 
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F. Lighting shall optimize the use of downward directed low-pressure sodium 
lighting. No strobe lights shall be utilized except as required by Federal Aviation 
Administration (FAA) regulation. 

G. In order to avoid the introduction of noxious weeds to the project site, no plants 
designated as "noxious weeds" by the Washington State Noxious Weed Control 
Board shall be used for landscaping. Additionally, no mulch with the potential to 
contain viable seeds from a designated noxious weed shall be used on the project 
site. 

H. Preconstruction surveys shall be conducted prior to construction to determine if bat 
species are roosting on the project site. If bat species are not found roosting on the 
project site , then no further mitigation will be necessary. Ifbat species are found 
roosting on the project site, USFWS will be contacted to discuss potential 
mitigation measures. 

L If construction is scheduled to occur between January 15 and August 1, a biologist 
shall conduct a survey for active bald eagle nests located within 0.5 miles of the 
project site. If active nests are located, the following mitigation measures shall 
apply: 

I. Project construction within 0.5 miles of an active nest shall be prohibited 
during the bald eagle nesting season, from January 15 through August 1, unless 
there is evidence that nests are abandoned or the young have fledged. 

2. The Tribe shall be responsible for educating contractors about sensitive 
biological resources, particularly nesting bald eagles. The Tribe shall inform 
the construction conlractor about the biological constraints of the project site. 

3. If bald eagles are observed in the immediate project area during the 
construction period, the Tribe shall contact the USFWS to determine whether 
further consultation is necessary. 

4. Where possible, existing trees to be removed will be relocated and/or 
additional trees and screening vegetation shall be planted to increase the 
vegetated buffer between the site and nesting raptors and to help compensate 
for any habitat loss . 

J . Wetland Cs is proposed as a natural stolmwater detention basin. A wetland buffer 
will be maintained around this area, consistent with the CCWPO standards. A 
stormwater treatment facility will be constIucted adjacent to this stonnwater 
detention pond. Runoff from paved surfaces will be treated prior lo entering the 
stonnwater detention basin. 

K. Construction of stonnwater and effluent discharging structures in the vicinity of 
the unnamed seasonal stream on site will require an NPDES pern1it and SWPPP 
monitoring. 

L. Preconstruction bloom-period surveys shall be done for water howellia and tall 
bugbane. The bloom-period for tall bug bane is May to August and the bloom 
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period for water howeJlia is JWle to August. If the plants are present, the Tribe 
shall consult with the USFWS to detennine appropriate mitigation measures, 
including relocation of the plants to a suitable location on-site or the purchase of 
mitigation credits, and implement the required mitigation. No activities that could 
potentially impact water howellia will be conducted without a Biological Opinion, 
Incidental Take Permit, or other authorization from USFWS. All terms and 
conditions of any USFWS authorization will be met. 

M. Discharge of treated wastewater to the unnamed seasonal stream on site will 
require an NPDES permit. Continued water quality monitoring will be required to 
ensure the stream will not be impaired by water discharged on-site. 

6.5 CULTURAL RESOURCES 

A. In the event of any inadvertent discovery of prehistoric or historic archaeological 
resources or paleontological resources during construction-related earth-moving 
activities, all such finds shall be subject to Section 106 of the National Historic 
Preservation Act as amended following procedures in 36 C.F.R. 800. Specifically, 
procedures for post-review discoveries without prior planning pursuant to 36 
C.F .R. 800.13 shall be followed. All work within 50 feet of the find shall be 
halted until a professional archaeologist can assess the significance of the find. If 
any find is determined to be significant by the archaeologist, then representatives 
of the Tribe shall meet with the archaeologist to determine the appropriate course 
of action, including the development of a Treatment Plan, if necessary. All 
significant cultural materials recovered shall be subject to scientific analysis. 
professional curation, and a report prepared by the professional archaeologist 
according to current professional standards. 

B. r f human remains are discovered during ground-disturbing activities on tribal 
lands, the Tribal Official and BIA representative shall be contacted immediately. 
No further disturbance shall occur until the Tribal Official and BlA representative 
have made the necessary findings as to the origin and disposition. If the remains 
are derennined to be of Native American origin, the BrA representative shall 
notify a Most Likely Descendant (MLD). The MLD is responsible for 
reconunending the appropriate disposition of the remains and any grave goods. 

C. In the event of accidental discovery of paleontological materials during ground­
disturbing activities, a qualified paleontologist shall be contacted to evaluate the 
significance of the tind and collect the materials for curation as appropriate. 

6.6 SOCIOECONOMIC CONDITIONS AND ENVIRONMENTAL JUSTICE 

A. The Tribe shall contribute no less than $50,000 annually to a program that treats 
problem gamblers, as provided in the Tribe's EPHS Ordinance. 

6.7 TRANSPORTATION/CIRCULATION 

A. All work conducted within the WsDOT right-of-way will require the following: 
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• 

• 

• 

• 

• 

Proposed changes to State facilities must be designed to current WsDOT 
standards and specifications. 

Plans must be reviewed and approved by WsDOT and Federal Highway 
Administration (FHW A) prior to beginning work. 

Engineering calculations, plans and reports submitted for review and approval 
must bear the seal and original signature of a professional engineer. 

Construction must be done in accordance with the current W sOOT Standard 
Specifications for Road, Bridge, and Municipal construction manual. 

Construction inspection will be perfOimed by WsDOT at the Tribe's expense. 

B. For tbe Cowlitz Events Center, the Tribe will encourage carpooling and bus use to 
the project site on events nights. Shuttles running from points in west and east 
Vancouver, and potentially a site or two in Portland, Oregon, will help to reduce 
traffic impacts, including impacts to key segments ofl-5 and 1-205. Such shuttle 
service will be particularly important on those few weekday evenings where there 
are coincidental events at both the Cowlitz Events Center and the Clark County 
Amphitheatre. 

C. The Tribal EPHS Ordinance (Appendix U of the FEIS) includes provisions for 
determining when mitigation measures are necessary to reduce impacts related to the 
addition of project traffic on the public roadway network. As described in the EPHS 
Ordinance, the Tribe shall make roadway and intersection improvements to maintain 
traffic level of service (LOS) at existing levels and shall also ensure that LOS does 
not operate below LOS D for intersection delay during the peak traffic hours. A 
credit shall be given to the Tribe for the number of vehicles that would be generated 
if the site were developed based on uses pem1itted in the Agriculture District for 
each phase of the development. Additionally, the Tribe and Clark County have 
agreed to work together to ensure that "late comer" provisions (Revised Code of 
Washington [RCW] Section 35.72.040) apply to any future developments in the 
vicinity ofthe project site. Such provisions shall ensure that the Tribe receives 
reimbursement or contribution for improvements as otherwise would be permitted 
under State law. 

D. All work conducted within the WsDOT right-of-way for the Interstate 5 (I-5)/La 
Center Interchange, including overpass widening, shall be conducted in accordance 
\vith the WsDOT and FHWA approved Interchange Access Justification Rep0l1 
(IJR) (Parsons Brinckerhoff, 2003d). No work shall be conducted on the 
interchange until a Documented Categorical Exclusion (DC E) has been accepted by 
WsDOT. 

E. To provide adequate sight distance and horizontal curvature for the proposed access 
points along NW 31 st Avenue, the roadway, within a 20-foot setback from right-of­
way lines, shall be kept obstacle-free, and if landscaping is placed in this area, it 
shall be limited to no more than 2 feet in height. 

F. Realign NW 31 st Avenue approximately 300-350 feet west of its current intersection 
with NW 319th Street in order to provide appropriate intersection spacing from the 
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1-5 interchange. The intersection with NW 319th Street would be signalized and 
improved with left- and right-tum lanes. 

G. 1-5 and La Center Interchange: 

1. Signalize the northbound and southboW1d ramp intersections with separate 
controllers, which are in coordination with one another; 

2. Add an auxiliary lane to the northbound off-ramp of approximately 1,500 feet 
in length (consistent 'With WsDOT standards) and widen to accommodate a 
two-lane off-ramp. 

3. Add a left-tum lane with a storage length of 450 feet for Alternatives A and B, 
or 300 feet for Alternative C, to the northbound ramp; this ramp will also 
require a 450-foot right-tum lane; 

4. Widen the overpass between the 1-5 northbound and southbound ramps to 
accommodate a second westbound traffic lane and a back-to-back left tum lane 
(a total of four lanes on the overpass); the overpass shall be constructed so as 
to accommodate a second eastbound travel lane in the long-term (2030) future. 

S. Add an auxiliary lane to the southbound on-ramp of approximately 1,500 feet 
consistent \\';th WsDOT standards; 

6. The southbound ramp intersection shall have one exclusive right-tum lane and 
one through-lane in the eastbound direction; the westbound direction shall 
have one through-lane and one through- and right-tum lane; while westbound 
has two through lanes plus a left-tum lane. 

7. Although no mitigation is needed for the NW La Center RoadlParadise Park 
Road intersection, minor improvements to shift the intersection as far east 
along the existing alignment as is possible will provide additional spacing 
between the frontage road intersection and the ramp intersection. Note: future 
interchange improvements conducted by WsDOT or another public agency 
with eminent domain authority shall realign this frontage road approximately 
300 feet east of its current location to provide adequate intersection spacing. 

8. Add a right-tum storage lane of 100 feet to the southbOlmd 1-5 off-ramp at NW 
J 19th Street. 

9. Real ign NW 31 st A venue westward as shown on the project site plans. 

H. To provide adequate site access at Parking Garage # I, the site access intersection 
will need to be signalized and shall be coordinated with the northbound and 
southbound 1-5 ramp intersections with NW La Center Road. 

6.8 PUBLIC SERVICES 

Water Supply 

A. The use of recycled water shall be maximized to the extent feasible. Potential uses 
include toilet flushing, landscape irrigation, emergency fire flow, and evaporative 
cooling. According to the wastewater engineering report (FEfS Vol. II, Appendix 

67 



G), water usage could be reduced by up to 67 percent by maximizing recycled 
water use. 

Construction-Related Solid Waste Senrice 

B. Construction waste shall be recycled to the fullest extent practicable by diverting 
green waste and recyclable building materials from the solid waste stream. 

C. Environmentally preferable materials shall be selected, to the extent practical, for 
constmction of facilities. 

Solid Waste Facility Operations 

O. A solid waste management plan shall be adopted by the Tribe that addresses 
recycling and solid waste reduction on site. These measures shall include, but not 
be limited to, the installation of a trash compactor for cardboard and paper 
products, and annual waste stream analysis. 

E. Recycling bins shall be installed throughout the facilities for glass, cans and paper 
products. 

F. Decorative trash and recycling receptacles shall be placed strategically throughout 
the site to encourage people not to litter. 

G. Security guards shall be trained to discourage littering on site. 

ElectriCity, Natural Gas, and Telecommunication 

Construction 

H. At least three working days prior to construction, the Tribe shall contact the Utility 
Notification Center, which provides a free "Dig Alert" to all excavators (e.g., 
contractors, homeovmers, and others) in Washington. This call shall automatically 
notify all utility service providers at the excavator's work site. In response, the 

Opera/ion 

uti lity service providers shall mark or stake the horizontal path of underground 
facilities, provide infonnation about the facilities, and/or give clearance to dig. 

I. The Tribe and CPU shall enter into negotiations to provide electrical service to the 
project site. 

Energy Conservation 

J. Buildings shall be thoroughly insulated and weatherized so as to minimize energy 
loss due to heating and cooling waste. Doors and windows shall be regularly 
inspected for air leaks, and shall be caulked or weather-stripped as appropriate 
where leaks are identified. Stonn windows and double-paned glass shall be used 
to the extent practicable, shall be maintained in good repair, and shall be 
weatherized. New windows shall meet energy-saving criteria set forth by the 
National Fenestration Rating Council (NFRC). Caulk and seal shall be used as 

68 



appropriate 10 prevent air leaks where plumbing, ducting, or electrical wiring 
penetrates through exterior walls, floors, ceilings, and soffits over cabinets. 
Rubber gaskets shall be instaIJed as appropriate behind outlet and switch plates on 
exterior walls. Exterior walls shall be sealed with appropriate sealants. 

K. For heating systems, filters on furnaces shall be cleaned or changed once a month 
or as needed. Energy-efficient equipment, such as appliances bearing the 
ENERGY STAR® logo, shall be selected for purchase and installation. 

L. The selected heating, ventilation, and air conditioning (HV AC) system shall 
minimize the use of energy by means of using high efficiency variable speed 
chillers, high efficiency low emission steam and/or hot water boilers, variable 
speed hot water and chi11ed water pumps, variable air volume air handhng units, 
and air-to-air heat recovery where appropriate. Hotel rooms shall have four pipe 
fan coil units and individual exhaust vents. Pool area dehumidification shall 
include heat recovery systems. All systems shall be designed in accordance with 
American Society of Heating, Refrigerating and Air-Conditioning Engineers 
(ASI-lRAE) Standard 90. Complex ventilation shall be designed in accordance 
with ASHRAE Standard 62. A building automation system shall be integrated 
with all building support systems. 

M. Energy efficient lighting shall be installed throughout the facilities. Dual-level 
light switching shaJ I be installed in support areas to allow users of the buildings to 
reduce lighting energy usage when the task being performed does not require all 
lighting to be on. Day lighting controls shaJl be installed near windows to reduce 
the artificial lighting level when natural lighting is available. Controls shall be 
installed for exterior lighting so it is turned off during the day. 

Water Heating and Conservation 

N. Water systems shall be inspected regularly for leaks or degradation that could lead 
to leaks, and water heater tanks and pipes shall be insulated or lagged to the extent 
practicable. 

O. Non-aerating, Jaw-now faucets and showerheads shall be installed in the hotel 
rooms. 

P. New, energy-efficient water heaters shall be installed, and shall be evaluated for 
replacement every seven years. 

Q. Water tanks shall be maintained and cleaned every three months to remove 
sediment in order to maintain the heat transfer efficiency of water heaters. 

Public Health and Safety 

Law Enforcemenl 

R. The Tribe shall provide traffic control with appropriate signage and the presence 
of peak-hour traffic control staff. This shall aid in the prevention of off-site 
parking, which could create possible security issues. 
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S. The Tribe shall provide on-site security for casino operations to reduce and 
prevent criminal and civil incidents and shall coordinate response calls with the 
Clark County Sheriff's Office. 

T. The Tribe shall adopt a Responsible Alcoholic Beverage Policy that shall include, 
but not be limi ted to, checking identification of patrons and refusing service to 
those who have had enough to drink. 

U. In accordance with Section 3(A) of the Tribal EPHS Ordinance (Appendix U of 
the FE1S), the Tribe shaH enter into an agreement to reimburse the Clark County 
Sheriff's Office for reasonable direct and indirect costs incurred in conjunction 
with providing law enforcement services, of which some costs shall be re­
evaluated on an annual basis, unless these services are otherwise reimbursed 
directly through an impact mitigation fund established in a StatelTribal gaming 
compact. 

V. The Tribe shall enter into an agreement with Clark County to provide 
reimbursement for court and jail services, similar to Section 3(B) of the EPHS 
Ordinance, unless these services are otherwise paid for through an impact 
mitigation fund given directly to the County. 

Fire Protection and Emergency lvfedical Service 

W. During construction, any construction equipment that nonnally includes a spark 
arrester shall be equipped with an arrester in good working order. 'Ibis includes, 
but is not limited to, vehicles, heavy equipment, and chainsaws. Staging areas, 
welding areas, or areas slated for development using spark-producing equipment 
shall be cleared of dried vegetation or other materials that could serve as fire fuel. 
To the extent feasible, the contractor shall keep these areas clear of combustible 
materials in order to maintain a flIebreak. 

X. The Tribe shall lise fire-resistant construction materials for the larger buildings and 
equip enclosed buildings with automatic sprinkler systems as required by 
applicable building codes. The automatic sprinkler systems shall be designed to 
meet or exceed the National Fire Protection Association (NFPA) standards 
governing the different occupancies associated with the project structures. All fire 
protection water systems shall be in place before the introduction of combustible 
material to any of the facilities. 

Y. Through the use of modem construction and fire engineering techniq ues, the T ri be 
shall build in automatic systems designed to contain any fire to the room of origin. 
All automatic systems wi II meet or exceed the NFP A standards. 

Z. Through the use of modern fire engineering technology, the Tribe shall create and 
maintain a facility equipped with the latest early detection systems that insure an 
initial response to any fire alarm (automatic, local, or report). This would rely on 
automatic sprinkler systems in the occupied areas and smoke detection, along with 
automatic sprinkler systems, in the areas of the facility that are normally 
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unoccupied, such as storerooms and mechanical areas. All early detection systems 
will meet or exceed the NFP A standards. 

AA. In accordance with Section 3(C) of the Tribal EPHS Ordinance (Appendix U of 
the FEIS), the Tribe shall enter into an agreement to reimburse Clark County Fire 
District (CCFO) 12, taking into account payments received by the District, directly 
or indirectly, though any impact mitigation fund that would directly reimburse 
Clark COlmty. 

6.9 NOISE 

Construction Noise 

A. Construction using heavy equipment shall not be conducted between 10:00 p.m. 
and 7:00 a.m. Additionally, the following measures shall be used to minimize 
impacts from noise during work hours (7:00 a.m. to 10:00 p.m.): 

1. All engine-powered equipment shall be equipped with adequate mufflers. 
Haul trucks shall be operated in accordance with posted speed limits. Truck 
engine exhaust brake (ak.a. "Jake Brake") use shall be limited to emergencies. 

2. Loud stationary construction equipment shall be located as far away from 
residential receptor areas as feasible. 

3. All diesel engine generator sets shall be provided with enclosures. 

4. All nighttime truck traffic activities, deliveries, and loading and lU1loading of 
equipment during the night shall be eliminated. 

6.10 HAZARDOUS MATERIALS 

A. In the event that contaminated soil and/or grolU1dwater or other hazardous 
materials are encountered during construction-related earth-moving activities, all 
work shall be halted until a qualified individual can assess the extent of 
contamination. If contamination is determined to be significant, representatives of 
the Tribe shall consult with the USEPA to determine the appropriate course of 
action, including the development of a sampling plan and remediation plan if 
necessary. 

B. All hazardous materials that would be necessary for the operation of the facilities 
shall be stored and handled according to State, federal, and manufacturer's 
guidelines. All flammable liquids shall be stored in a labeled secured container. 

C. Personnel shall follow written standard operating procedures (SOP) for filling and 
servicing construction equipment and vehicles. The SOPs, which are designed to 
reduce the potential for incidents involving hazardous materials, shall include the 
following: 

1. Refueling shall be conducted only with approved pumps, hoses, and nozzles. 
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2. Catch-pans shall be placed under equipment to catch potential spills during 
servlcmg. 

3. All disconnected hoses shall be placed in containers to collect residual fuel 
from the hose. 

4. Vehicle engines shall be shut down during refueling. 

5. No smolUng, open flames, or welding shall be allowed in refueling or service 
areas. 

6. Refueling shall be perfonned away from bodies of water to prevent 
contamination of water in the event of a leak or spill. 

7. Service trucks shall be provided with fire extinguishers and spill containment 
equipment, such as absorbents. 

8. Should a spill contaminate soil, the soil shall be put into containers and 
disposed of in accordance with local, State, and federal regulations. 

9. All containers used to store hazardous materials shall be inspected at least once 
per week for signs of leaking or failure. All maintenance and refueling areas 
shall be inspected monthly. Results of inspections shall be recorded in a 
logbook that shall be maintained on site. 

D. As part of the proposed wastewater treatment design, sodium hypochlorite and 
citric acid shall be stored in the chemical room of the wastewater treatment plant 
building. The chemical room shall contain an emergency shower and eyewash. 
TIle storage and chemical metering facilities shall be located inside a chemical 
spill containment area, sized to contain 150 percent of the storage volume in case 
of an unintentional release. The sodium hypochlorite shall be stored in a 55-gallon 
drum and the citric acid shall be stored as dry material and then in a 50-gallon 
mixing tank when needed. Both chemicals shall be transferred to the dip tanks 
UStng pumps. 

6.11 AESTHETICS 

Screening features shall be integrated into the landscaping design of the alternatives to screen 
the view of the facilities from existing residences and to integrate natural elements into the 
design. For the Cowlitz Parcel this includes screening views for residents within a medium 
range north and west of the site. The following species are recommended for screening where 
appropriate, as they are native to the area and on average grow to approximately 100 feet or 
taller: Douglas fir, Western red cedar, Ponderosa pine, and Westem white pine. Due to the 
slower rate ofmatUlity, a row of a faster growing species such as Knobcone pine, which 
reaches approximately 80 feet in height, could be utilized as other species mature. 

6.12 MITIGATION MEASURES THAT ARE NOT ADOPTED 

CEQ NEPA regulations 40 C.F.R. § 1505.2(c) call for identification in the ROD of any 
mitigation measures specifically mentioned in the Final EIS that are not adopted. The 
following mitigation measures have not been adopted. 
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Socioeconomic Conditions and Environmental Justice 

A. The Tribe shall establish a fund, through escrow account or other means, adequate 
to replace revenues lost by the City of La Center due to reduced taxes received 
from the existing card rooms and make this fund available to the City of La Center 
for at least 10 years. 

This mitigation measure relating to socioeconomic impacts is not adopted for the reasons 
explained above in Section 3.2.12.2. 

Water Supply 

Optional Mitigation 

D. As an optional source of potable water that would reduce impacts to CPU, the 
Tribe shall consider constructing on-site water wells for potable water supply. 
Based on the hydrogeology of the area, the development of wells within the Sand 
and Gravel Aquifer (SGA) under the Cowlitz Parcel, it is estimated that water 
yields could be between 500 gpm and 1,000 gpm, which would be more than 
adequate to serve the project alternatives. 

E. As an optional source of potable water that would reduce impacts 10 CPU, water 
supply from the City of Ridgefield water system shall be considered. This system, 
however, has significant limitations for meeting the demands of a large project. 
For the City of Ridgefield to supply water for Alternatives A, B, C. or D, a 
pipeline connection of more than 2 miles would be required. 

These mitigation measures were considered optional or alternative mitigation in the FEIS, 
and therefore are not necessary to avoid potential harm for the Preferred Alternative. 

Wastewater Service 

Optional Mil;gation 

H. As an alternative to on-site wastewater treatment and disposal, the Tribe should 
seek to obtain a services agreement with the City of La Center to provide 
municipal sewer service. Proposed improvements needed to service the project 
and alternatives are discussed under the wastewater servke discussion for 
Alternative D in Section 4.10 of the EIS, Public Services. 

'011S mitigation measure was considered optional or alternative mitigation in the FEIS, and 
the(efo(e is not necessary to avoid potential harm from the Preferred Alternative. 

7.0 DECISION TO ~MPLEMENT THE PREFERRED ALTERNATIVE 

The Department has determined that it will implement the Preferred Alternative (Alternative 
A). This decision has been made based upon the environmental impacts identified in the EIS, 
a consideration of economic and technical factors, as well as the EIA's policy goals and 
objectives and the purpose and need for the project. Of the alternatives evaluated in the EIS, 
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Alternative A would best meet the purposes and needs of the BIA, consistent \vith its statutory 
mission and responsibilities, to promote the long-tenn economic vitality and self-sufficiency, 
self-detennination and self-governance of the Tribe. The tribal government facilities and 
casino-resort complex described under Alternative A would provide the Cowlitz Indian Tribe, 
which has no trust land or a reservation, with a long-deferred reservation land base and the 
best opportunity for securing a viable means of attracting and maintainjng a long-tenn, 
sustainable revenue stream for its tribal government. This would enable the tribal government 
to establish, fund and maintain governmental programs that offer a wide range of health, 
education and welfare services to tribal members, as well as provide the Tribe, its members 
and local communities with greater opportunities for employment and economic growth. 

The Department is aware that completion of the project as detailed in Alternative A will 
reguire that approval or other actions offederal or local agencies. For Alternative A to be 
implemented, NIGC must approve the Gaming Management Contract EPA must grant 
general construction and discharge NPDES pennits, Clark County must agree to vacate the 
right-of-way for 3191h Avenue and accept the proposed alternative road aligrunent (see 
Section 7.2 below), and CPU must provide water and power to the project. While the No­
Action Alternative (Alternative F) and Reduced Intensity Alternative (Alternative C) would 
result in lesser environmental impacts, these alternatives would limit the ability of the Tribe to 
facilitate and promote tribal economic development, self-determination and self-sufficiency. 
The No-Action Alternative would result in no net income or other economic benefits to the 
Tribe, and thus does not meet the stated purpose and need. Likewise, the Reduced Intensity 
Alternative, which has been identified in Section 5.0 as the Environmentally Preferred 
Alternative, would substantially limit the beneficial effects that would otherwise be available 
to the Tribe and Clark County communities under tbe Preferred Alternative and would not 
substantially meet the purpose and need for the Proposed Action. 

The Preferred Alternative results in substantially greater benefLcial effects for the Tribe and 
Clark County commuruties than any of the other alternatives, with the exception of the 
Preferred Project Without Rerouting NW 319th Alternative (Altemative B) and the Ridgefield 
Interchange Site Altemative (Alternative E). However, Alternative B would have slightly 
greater environmental impacts to wetlands requiring additional mitigation, and Alternative E 
would result in greater significant adverse environmental effects for which mitigation would 
not reduce impacts to less than significant levels. With the exception of unavoidable impacts 
identified for each of1he development alternatives as a result of glare and indirect vehicle 
emissions, any additional impacts from the Preferred Alternative would be reduced to less 
than significant after the implementation of mitigation measures. Accordingly, the 
Department will implement the Preferred Alternative subject to implementation of the 
mitigation measures discussed in Section 6.0. 

7.1 THE PREFERRED ALTERNATIVE RESULTS IN SUBSTANTIAL BENEFICIAL IMPACTS 

The Preferred Alternative reasonably is expected to result in benefLcial effects for Clark 
County, the Tribe and its members. Key beneficial effects include: 

• Establishment of a land base for the Cowlitz Tribe, from which it can operate its 
tribal government and provide a variety of health, housing, education, social, 
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• 

• 

• 

• 

• 

cultural and other programs and services for its members, provide employment 
opportunities for its members, and promote a sense of community and political 
cohesion. 

Generation of needed government revenues for the Tribe that will allow the Tribe 
to fund the governmental operations and programs required to meet tribal needs, 
will provide capital for other economic development opportunities, and will allow 
the Tribe to achieve tribal self-sufficiency, self-determination, and a strong, stable 
tri bal government. 

Generation of approximately 4,011 jobs over the entire construction period with an 
average wage of $46,200 and a total payroll 0[$185,292,000. 

Generation at the onset of operations of employment of 3,151 employees wi th an 
average wage 0[$28,000 and a total annual payroll of$88,135,000. 
Approximately 90% of employees are anticipated currently to reside in Clark and 
Cowlitz counties. 

Increased off-site spending and economic opportunjties benefiting local 
community members. Revenue from the sales tax on construction purchases is 
estimated to total $39,290,000 . 

Generation of annual and one-time revenues to the State of Washington through 
the Tribal State Compact. 

7.2 PREFERRED PROJECT WITHOUT REROUTING NW 319TH STREET MAY RESULT IN 

INCREASED ADVERSE ENVIRONMENTAL EFFECTS REQUIRING ADDITIONAL MITIGATION 

The Preferred Project Without Rerouting NW J 19th Street Alternative (Alternative B) would 
be located on the same site and would have essentially the same facility and operation as the 
Preferred Alternative; therefore, Alternative B is reasonably expected to result in simi.lar 
beneficial economic and related effects for Clark County, the Tribe, and its members as the 
Preferred Alternative. However. unlike the Preferred Alternative, it does not include the 
rerouting ofNW 319m Street, thus the wetlands located on the northern portion of the property 
would be impacted slightly more by development of Alternative B. Specifically, Alternative 
B would affect approximately 8.4 more acres of palustrine wetlands than the Preferred 
Alternative. \\'hile the impacts to wetlands from Alternative B could be reduced to less than 
significant with mitigation, there is added environmental value in minimizing disturbance to 
the natural environment as proposed with the Preferred Alternative. The Department believe 
that the added environmental value in minimizing disturbance and potential impacts to 
biological resources weighs in favor of selection of Alternative A over Alternative B as the 
Preferred Alternative. However, Alternative B remains preferable to the other development 
alternatives (Alternatives C D, and E) because it most substantially meets the purpose and 
needs of the Tribe and the BIA and potential impacts can be adequately mitigated, such that it 
would be an acceptable approach if rerouting ofNW 319 th Street were not accomplished. 
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7.3 REDUCED INTENSITY ALTERNATIVE RESTRICTS BENEFICIAL EFFECTS 

The Reduced Intensity Alternative (Altemative C) is the envirorunentally preferred 
development alternative but Alternative C would generate less gaming revenue than the 
Preferred Alternative. As a result, it would restrict the Tribe's ability to meet its needs and to 
foster tribal economic development, self-determination, and self-sufficiency. Due to a lesser 
amount of new development, the effects on the natural and physical environment would be 
slightly less under Alternative C than those created by the Preferred Alternative. Both 
alternatives would result in a similar level of impacts after mitigation, including significant 
unavoidable impacts associated with glare and indirect vehicle emissions. The BIA believes 
the reduced economic and related benefits of Alternative C make it a less viable option that 
would fulnll the pmpose and need of the Proposed Action to a lesser degree than the 
Preferred Alternative. Accordingly, the BIA has selected the Preferred Alternative over 
Alternative C. 

7.4 BUSINESS PARK ALTERNATIVE MAY RESULT IN INCREASED ADVERSE ENVIRONMENTAL 
EFFECTS AND RESTRICTS BENEFICIAL EFFECTS 

The Business Park Alternative (Alternative D) would result in less employment and economic 
growth for both the Tribe and neighboring communities than from the Preferred Alternative. 
As a result, it would restrict the Tribe's ability to meet its needs and to foster tribal economic 
development, self-determination, and self-sufficiency. The BIA believes the reduced 
economic and related benefits of Alternative 0 make it a less viable option that would fulfill 
the purpose and need of1he Proposed Action less than the Preferred Alternative. 
Additionally, Altemative 0 would result in greater trip generation and a higher percentage of 
trip generation at peak hours, subsequently increasing the potential for adverse traffic impacts 
and associated air quality emissions. Therefore, selection of Alternative D over the Preferred 
Alternative is not warranted. 

7.5 RIDGEFIELD INTERCHANGE SITE ALTERNATIVE MAY RESULT IN SIGNIFICANT ADVERSE 

ENVIRONMENTAL EFFECTS 

Because the Ridgefield Interchange Site Alternative (Alternative E) would be located near 1-5 
south of the Cowlitz Parcel , and would have similar facilities and operations as the Preferred 
Alternative, Alternative E would result in similar beneficial economic and related effects for 
Clark County, the Tribe and its members as the Preferred Alternative. The Ridgetleld 
Interchange Site is diagonally bisected by jurisdictional wetlands that cannot be entirely 
avoided by development. Alternative E would affect approximately 24.2 more acres of 
palustrine wetlands than the Preferred Alternative. While the impacts to wetlands from 
Alternative E could be reduced to less than significant with mitigation, there is added 
envirorunental value in minimizing disturbance to the natural environment as proposed with 
the Preferred Alternative. Additionally, Alternative E would result in significant and 
unavoidable effects to topography due to the necessity for substantial grading to provide 
adequate drainage to the proposed casino-resort complex and tribal facilities. Accordingly, 
because development of the Ridgefield Interchange Site would result in greater adverse 
environmental effects, the BIA has selected the PrefelTed Alternative over Alternative E. 
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7.6 NO-AcTION ALTERNATIVE FAILS TO MEET PURPOSE AND NEED OF PROJECT 

The No-Action Alternative (Alternative F) would not meet the stated purpose and need. 
Specifically, it would not provide a land base for the Tribe and a source of net income to 
allow the Tribe to achieve self-sufficiency, self-detennination, and a strong tribal government. 
This alternative also would likely result in substantially less economic benefits to Clark 
County than the development alternatives. 

8.0 DECISION TO ACQUIRE TRUST TITLE TO THE 151.87-ACRE COWLITZ 
PARCEL 

The procedures and policies concerning the Secretary's exercise of discretion for acquiring 
lands in trust for Indian tribes and individuals are set forth in 25 U.s.c. § 465 and 25 C.P.R. 
Part 151. The BIA's evaluation of the Tribe's fee-to-trust request based on the applicable 
criteria is provided in Sections 8.1 through 8.11 of this ROD, below. 

8.1 25 C.F.R.1S1.3 LAND ACQUISITION POLICY. 

The Tribe's fee-to-trust request meets the two threshold requirements of the Secretary's land 
acquisition policy in 25 C.F.R. § 151.3. First land may be acquired in trust status for an 
Indian tribe or individual. A "tribe" includes any Indian tribe or nation "which is recognized 
by the Secretary as eligible to receive the special programs and services fl:om the Bureau of 
Indian Affairs." 25 C.F.R. § 151.2(b). The Cowlitz Indian Tribe is a federally recognized 
Indian tribe and is eligible to receive services from the BIA. See Department of the Inteliol", 
Indian Entities Recognized and Eligible to Receive Services from the United States Bureau of 
Indian Affairs, 77 Fed. Reg. 47869 (Aug. 10,2012) (listing the Cowlitz Indian Tribe as an 
eligible entity). 

Second, land may be acquired for a tribe in trust status: 
(1) When the property is located within the exterior boundaries of the tribe's reservation 

or adjacent thereto, or within a tribal consolidation area; or 
(2) When the tribe already O'A'TIS an interest in the land [i.e .. the tribe owns an interest in 

an off-reservation asset and seeks to consolidate that interest]; or 
(3) Wl1en the Secretary determines that the acquisition of the land is necessary to facilitate 

tribal self-determination, economic development, or Indian housing. 

As described in detail in the Tribe's amended fee-to-trust application and the Final EIS, the 
Tribe wishes to use the Cowlitz Parcel as its initial reservation for the development of tribal 
governmental facilities, elder housing, a cultural center, a casino, a hotel and resort. The 
establislunent of a land base and a source of revenue to fund tribal government infrastmcture 
and programs, provide employment opportunities for tribal members, and create other 
economic development opportunities that will facilitate tribal self-determination, economic 
development, and Indian housing, is particularly important given that the Cowlitz Tribe was 
restored to recognition in 2002 and is still without any trust land or a reservation. Therefore, 
the BfA has determined that the acquisition of the 151.87 acre area of land in trust is 
necessary to facilitate tribal self-determination, economic development, and Indian housing, 
and that the acquisition satisfies 25 C.F.R. § 151.3(a)(3). 
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8.2 25 C.F.R. 1S1.10(A) STATUTORY AUTHORITY FOR THE ACQUISITION 

Section 151.1 O(a) requires consideration of the existence of statutory authority for the 
acquisition and any limitations on such authority. 

Section 5 of the IRA is the primary general statutory authority for the Secretary to acquire 
lands in trust for Indian tribes and individual Indians. It provides in relevant pat1: 

The Secretary of the Interior is hereby authorized, in his discretion, to 
acquire, through purchase, relinquishment, gift, exchange, or assignment, 
any interest in lands, water rights, or surface rights to lands, within or 
without existing reservations, including trust or otherwise restricted 
allotments, whether the allottee be living or deceased, for the purpose of 
providing land for Indians .... 

Title to any lands or rights acquired pursuant to [the IRAJ shall be taken in 
the name of the United States in trust for the Indian tribe or individual Indian 
for which the land is acquired, and such lands or rights shall be exempt from 
State and local taxation. 

As a result of the Supreme Court's February 2009 decision in Carcieri v. Salazar,s the 
application by the Cowlitz Tribe to have land taken into trust by the Secretary pursuant to the 
first definition of "Indian" in Section 479 of the IRA,9 requires that the Secretary first 
determine whether the Tribe was "under federal jUlisdiction" at the time of the passage of the 
IRA. This analysis is highly fact specific. As a result, much of this decision is limited to 
evaluating the Secretary's authority with respect to the Cowlitz Tribe. 

Background on the Tribe's Application 

A tribal member of the Cowlitz Tribe acquired certain parcels of the 151.87 acres in rural 
Clark County, Washington. The tribal member and other non-Indians sold their parcels to 
Salishan-Mohegan, a gaming development entity. Salishan-Mohegan has agreed to transfer 
ownership of the parcels to the Tribe or directly to the United States if the fee-to-trust 
application is approved. Purposes of the transfer into trust include re-establishing a tribal 
land base for this landless Tribe, and developing tribal government buildings, tribal elder 
housing, a tribal cultural center, a wastewater treatment plant, and a casino-res0l1 gaming 
facility. The land is located approximately 24 miles from the Tribe's headquarters in 
Longview, Washington in Cowlitz County. The land is about 30 minutes from Portland, 
Oregon and about 20 minutes from Vancouver, Washington. The closest town to the 
proposed gaming site is La Center, Washington. 

In 2002, the Tribe submitted its fee to tmst application, invoking the Secretary's authority 
under Section 5 of the IRA, 25 U.S.c. § 465, to take land into trust for tribes. The stated 
purposes for the trust land include gaming, other economic development, and governmental 

s 555 U.S. 379 (2009). 
~ 25 U .S.c. §§ 461 et seq. 
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purposes. Tn February 2009, the Supreme Court issued its decision in Carcier; v. Salazar. 1o 

The Carder; decision requires that in order for the Secretary to exercise his authority under 
the IRA to take land iDto trust for an Indian tribe, I J the Secretary must first establish that the 
tribe was "under federal jurisdiction" at the time of the passage of the IRA. In June 2009, 
after the Supreme Court issued Cm'cieri, the Cowlitz Tribe submitted a supplement to its trust 
acquisition request that addressed the Cm'cieri decision. The June 2009 document included 
both an analysis of the decision and copies of documents that it asserted demonstrated that the 
Tribe was under federal jurisdiction in 1934. The Tribe submitted a supplement to that 
document on August 17,2010. 

Brief History of the Cowlitz Tribe 

The Cowlitz Tribe is located in southwest Washington. The Tribe descends from the Lower 
Cowlitz and Upper Cowlitz bands, with its aboriginal territory along the Cowlitz River. As 
discussed in more detail below, the Lower Cowlitz Band participated in treaty negotiations 
with the United States in 1855 at the Chehalis River. Although the Band refused to sign the 
treaty and the treaty was never completed, these facts demonstrate that the Federal 
Government clearly regarded the Band as a sovereign entity capable of engaging in a formal 
treaty relationship with the United States. After 1855, the Upper and Lower Cowlitz lndians 
remained in the Cowlitz River valley, and over time, the two bands were amalgamated into 
one Tribe. By the early 1900s, the Office of Indian Affairs regarded the Cowlitz Indians as 
one Tribe. The Cowlitz Indians were regularly listed in the BIA's records, and identified as a 
tribal entity from the 18605 through the 1890s, from 1904 through the 1930s, and after 1950. 
The BIA regularly provided services to the Cowlitz Indians, including supervising aJiotments, 
adjudicating probate proceedings, providing education services, a",sistance in protecting 
fishing activities, investigating tribal claims to aboriginal lands, and approving attomey 
contracts. 

The Tribe was administratively recognized under the federal acknowledgment process (FAP) 
(25 C.F.R. Part 83) in 2000. 12 The FAP process, among other things, required the Tribe to 
show - and the Department to find - that the Tribe had a continuous political and community 
existence which commenced from at least the time of the 1855 Chehalis River treaty 
negotiations. The extensive factual and historical record developed by the Department as part 
of the FAP process establishes significant factual underpinnings relevant to this determination 
that the Cowlitz Tribe was under federal jurisdiction in 1934. 

10 555 U.S. 379 (2009). 
\ \ The Carden' decision addresses the Secretary' s authority to take land into nust for "persons of Indian descent 
who are members of any recognized Indian tribe now under [f]ederal jurisdiction." See 25 U.S.C. § 479. The 
case does not address the Secretary's authority to take land into trust for groups That fall under other definitions 
of"lndian" in Section 19 of the IRA. 
12 The final determinalion 10 acknowledge the Cowlit.z Indian Tribe was issued in febmary :WOO. 62 Fed. Reg. 
8436 (Feb. 18,2000). The QlIinault Indian Nation requested reconsideration of the decision before the Imerior 
Board of Indian Appeals ("IBIA"). See 36 IBIA 140 (May 29, 2001). The IBIA affirm(;d (ile fina ; delenninalion 
but referred three issues back to the Secretary for further consideration. !d. In December 200 I, the Assistant 
Secretary-Indian Affairs issued a Reconsidered Final Detennination reaffil1l1ing its initial ruling and resolving 
the concerns ollilined by the IBIA, which became effective on publication in the Federal Register, 67 Fed. Reg. 
607 (Jan. 4, 2002). The reconsidered final detennination supplements the final detl'nninalion and supersedes il 
to {he extent il is inconsistent. 
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StC/lulOlY Interpretation of the IRA 

A. Supreme Court Decision in Carcieri v. Salazar, 555 U.S. 379 (2009) 

In 1983, the Narragansett Lndian Tribe of Rhode Island ("Narrdgansetf') was acknowledged 
as a federally recognized tri be. 13 In 1978, the Narragansett filed two lawsuits to recover 
possession of approximately 3,200 acres ofland compl1sing its aboriginal territory that were 
alienated by Rhode Island in 1880 in violation of the Indian Non-Intercourse Act. The parties 
settled the lawsuit which was incorporated into federal implementing legislation knovvn as the 
Rhode Island Indian Claims Settlement Act. 14 In exchange for relinquishing its aboriginal 
title claims, the Narragansett agreed to accept possession of 1,800 acres within the claim area. 

In 1985, after the Narragansett had achieved federal recognition, the Rhode Island Legislature 
transferred the settlement lands to the Narragansett. Subsequently, the Narragansett requested 
that its settlement lands be taken into trust by the Federal Government pursuant to section 5 of 
the IRA. The Narragansett ' s application was approved by the BIA and upheld by the IBtA 
notwithstanding a challenge by the Town of Charlestown. IS The settlement lands were taken 
into trust with the restriction contained in the Settlement Act that the lands were subject to 
state criminal and civil jurisdiction, 25 U.s.c. § 1708. 

In 1998, the Bureau approved, pursuant to Section 5 of the IRA, the Narragansett's 
application to acquire approximately 32 acres into trust for low income housing for its elderly 
members. . 

erne State and local town filed an action in district court claiming that the decision to acquire 
32 acres into trust violated the Administrative Procedure Act ; that the Rhode Island Indian 
Claims Settlement Act precludes the acquisition; and that the IRA is unconstitutional and does 
not apply to the Narragansett. In 2007, the First Circuit, en bane, rejected the State's 
argument that Section 5 did not authorize the BIA to acquire land for a tribe who first 
received federal recognition after the date the IRA was enacted. The State sought review in 
the Supt"eme Court. 

J. Majority Opinion 

The Supreme Court in a 6-3 ruling (1. Breyer concurring, 1.J. Souter and Ginsburg concurring 
in part and dissenting in part, 1. Stevens dissenting) reversed the First Circuit holding that the 
Secretary did not have authority to take land into trust for the Narragansett because the 
Narragansett was not under federal jurisdiction at the time the IRA was enacted in 1934. 
Justice Thomas, writing for the majority, determined that the Court's task was to interpret the 

13 48 Fed. Reg. 6177 (Feb. 10, 1983). 
14 25 U.S.c. §§ 1701-1716. 
15 Town oj Charlestown. Rhode Island v. Eastern Area Director. Bureau of In dian Affairs. 18 lSlA 67 (Dec. 5, 
1989). 
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tenn " now" in the statutory phrase "now under federal jurisdiction" in Section 19 of the 
IRA. 16 

Interpreting Section 19, in concert with Section 5, the Supreme Court appl ied a strict statutory 
construction analysis to determine whether the term "now" in the definition ofIndian in 
Section 19 referred to 1998 when the Secretary made the decision to accept the parcel into 
trust ~r referred to 19~4 w?~? the IRf- w~s ~nacted.17 The ~ourt anal¥zed the ordinary 
meanmg of the word "now · m J 934, 8 wlthm the context of the IRA, I as well as 
contemporaneous departmental correspondence,2° concluding that "the term 'now under the 
federal jurisdiction ' in [Section 19] unambiguously refers to those tribes that were under the 
federal jurisdiction of the United States when the IRA was enacted in 1934.,,21 The majority, 
however, did not address the meaning of the phrase '-lmder federal jurisdiction" in Section 19, 
concluding that the palties had conceded that the NalTagansett Tribe was not under federal 
jurisdiction in 1934.22 

2. Jus/ice Breyer 's Concurring Opinion 

Justice Breyer 'WTOte separately concurring in the majority opinion WitJl a number of 
qualifications . One of these qualifications is significant for the Department's implementation 
of the Court's decision. He stated that an interpretation that reads "now" as meaning "in 
1934" may prove somewhat less restrictive tban it first appears. That is because a tribe may 
have been "under federal jurisdiction" in 1934 even though the Federal Government did nO( 
believe so at the timeY Justice Breyer cited to specific tribes that were erroneously treated as 
not under federal jurisdiction by federal officials at the time of the passage of the 1M, but 
whose status was later recognized by the Federal Government. Justice Breyer further 
suggested that these later-recognized tribes could nonetheless have been "lU1der federal 
jurisdiction" in 1934. In support of these propositions, Justice Breyer cited several post-IRA 
administrative decisions as examples of tribes that the BIA did not view as Wlder federal 

II'Carcieri v. Salazar . 555 U.S. 379, 381 (2009). Furthennore, while the definition of Indian includes mi:mbers of 
"any recognized Indian tribe now under federal jurisdiction," the Supreme Court did not suggest that rhe tenn 
"recognized" is encompassed within the phrase "now under federal jurisdiction." Consistent with the 
grammatical stmcture ofthe sentence - in which "now" qualifies "under federal jurisdiction" and does not 
qualify "recognized" - and consistent with Justice Breyer's concurring opinion, we constTue "recognized" and 
"under federal jurisdiction" as necessitating separate inquiries. See infra discussion Section D(2) at pp. 87-89 . 
i7 CaJ·cieri. 555 U.S. at 388. 
IS The Court examined dictionaries from 1934 and found that "now" meant "at the present time" and concluded 
that such an interpretation was consistent with the Court'S decisions both before and after 1934. ld. at 388-89. 
IQ The Coun also noted that in other sections oflhe IRA, Congress had used "now or hereafter" to refer to 
contemporaneous and future events and could have expliciTly done so in Section 19 if that was Congress' intent 
in the definition. 
20 The Coun noted that in a letter sent by Commissioner Collier to BIA Superintendents, he defined Indian as 
member of any recognized tribe "that was under [fjederal jurisdiction at 1he date of the Act." Id at 390, quoting 
from Letterjrom John Collier. Commissioner TO Superintendents, dated March 7, 1936. 
21 Jd. at 395 . 
1.:' Id. al 382, 395. The issue of whether the Narragansett Tribe was " under federal jurisdiction in 1934" was not 
considered by the BIA in its decision, nor was evidence concerning (hat issue included in the administrative 
record. When rhe BIA issued its decisioll, the Department ' s position was (hat the IRA applied to all federally 
recognized rribes. Because the Narragansett Tribe was federally recognized, the administrative record assembled 
~ertained solely to the Bureau ' s compliance with the Part 151 regulatory factors. 
_J rd. at 397 (Breyer, 1. . concurring). 

81 



jurisdiction in 1934, but which nevertheless exhibited a "1934 relationship between the Tribe 
and Federal Government that could be described as jurisdictional.,,2A Justice Breyer 
specifically cited to the Still~ouamish Tribe as an example in which the tribe had treaty 
fishing rights as of 1934, even though the tribe was not fonnally recognized by the United 
States until 1976, The concurring opinion of Justice Breyer also cited Interior's elToneous 
1934 determination that the Grand Traverse Band of Ottawa and Chippewa' ndians had been 
"dissolved," a view that was later repudiated by Interior's 1980 correction concluding that the 
Band had "existed continuously since 1675 ," 25 Finally, Justice Breyer cited the Mole Lake 
Band as an example, where the Department had elToneously concluded the tribe did not exist , 
but later detennined that the anthropological study upon which that decision had been based 
was erroneous and thus recognized the ttibe. 26 

Thus, Justice Breyer concluded that, regardless of whether a tribe was f0n11ally recognized in 
1934, a tribe could have been "under federal jurisdiction" in 1934 as a result, for example, of 
a treaty with the United States that was in effect in 1934, a pre-1934 congressional 
appropriation, or enrollment as of 1934 with the Indian Office. Justice Breyer, however, 
found no similar indicia that the Narragansett were "under federal jurisdiction" in 1934. 
Indeed, Justice Breyer joined the majority in concluding that the evidence in the record before 
the Supreme Court indicated that at no point in its history leading up to 1934 had the 
Narragansett ever been either federally recognized or under federaljurisdiction. 27 Justices 
Souter and Ginsburg, by contrast, would have reversed and remanded to allow the Department 
an opportunity to show that the Narragansett Tribe was under federal jurisdiction in 1934. 
contending that the issue was not addressed in the record before the Court. 28 Justice Stevens 
dissented finding that the IRA places no temporailimit on the definition of an Indian tribe,29 
and criticized the majority for adopting a cramped reading of the IRA.30 

fn sum, the Supreme Court's majority opinion instructs that in order for the Secretary 'to 
acquire land under Section 465 of the fRA for a tribe (i.e., pursuant to the first definition of 
"Indian" in Section 479 of the IRA), a tribe must have been "under federal jurisdiction" in 
1934. While the Court's review provides at least some indication of the type of evidence that 
would support a finding that a tribe was not l.mder federal jwisdiction in 1934, the majority 
opinion did not identify what types of evidence would demonstrate that a tri be was under 
federal jurisdiction. Nor: in 1934, was there a definitive list of "tribes under federal 
jurisdiction.,,3 \ Therefore, to interpret the phrase "now under federal jurisdiction" in 

2~ Id. at 399. Justice Breyer concurred with Justices Souter and Ginsburg that "recognized" was a distinct 
concept from "now under federal jurisdiction." However, in his analysis he appears to use the teon 
"recognition" in the sense of "federally recognized" as thaI leon is currently used today in its foonalized political 
sense (i.e., as the label given to Indian tribes that are io a political, government-la-government relationship with 
[he United States), without discussing or explaining the meaning of the ternl in 1934. See infra discussion 
Section 0(2) at pp. 87-89. 
25 Carcieri, 555 U.S. at 398 (Breyer, J., concurring). 
26 Id. at 399. 
27 But see supra note 24. 
28 Carcien, 555 U.S. at 40 I (Souter, J., dissenting). 
19 Jd. at 40 I (Stevens, 1., dissenting). 
30 Id. at 413-14 

31 Memo. from Associate Solicitor, Indian Affairs to Assistant Secretary, Indian Affairs, October I, 1980, 
Request for Reconsideration of Decision Not to Take Land in Trust for the Stillaguamish Tribe, at 7 
(,'Stillaguamish Memorandum"). 
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accordance with the holding in Carcieri, we must interpret the phrase "under federal 
jurisdiction. " 

B. History a/the IRA 

The IRA was the culmination of many years of effort to change the Federal Government's 
Indian policy. The allotment and assimilation policies were dismal failures .32 After the 
allotment of tribal lands, tribes and individual lndians lost millions of acres . The lRA was 
enacted to help achieve a shift in policy away from allotment and assimilation.3

} 

To that end, the IRA included provisions designed to encourage Indian tribes to reorganize 
and to strengthen Indian self-government. Congress authorized Indian tribes to adopt their 
O'WTI constitutions and bylaws (Section 16,25 U.S.c. § 476), and to incorporate (Section 17, 
25 U.S.c. § 477). It also allowed the residents of reservations to decide, by referendum, 
whether to opt out of the IRA's application (Section 18, 25 U.S.c. § 478). In service of the 
broader goal of "recogn[izing] 0 the separate cultural identity of Indians," the IRA 
encouraged Indian tribes to revitalize their sel f-government and to take control of their 
business and economic affairs. 34 Congress also sought to assure a solid territorial base by, 
among other things, "put[ting] a halt to the loss of tribal lands through allotment. ".IS Of 
particular relevance here, Section 5 of the IRA authorizes the Secretary of the Interior "in his 
discretion," to "acquire ... any interest in lands .. . within or without existing reservations . 
.. for the purpose of providing land for Indians.,,36 The acquired lands "shall be taken in the 
name of the United States in trust for the Indian tribe or individual Indian . . :,37 The IRA 
thus repudiated the previous land policies of the General Allotment Act. 

Section 19 of the IRA defines those who are eligible for its benefits . That section provides 
that the tenn "tribe" "shall be construed to refer to any Indian tribe, organized band, pueblo, 
or the Indians residing on one reservation."J8 Section 19 further provides as follows: 

The tenn "Indian" ... shall include all persons of Indian descent who are [1] 
members of any recognized Indian tribe now under [tJederal jurisdiction, and 
[2] all persons who are descendants of such members who were, on June 1, 
) 934, residing within the present boundaries of any Indian reservation, and 
shall further include [3] a\l other persons of one-half or more Indian blood. 39 

With a few amendments, the IRA has remained largely unchanged since J 934. 

32 The Institute for Govt. Research, Srudjes in Adm inistration, The Problem of Indian Administration (1928) 
("'Meriam Repon") ldctai ling the deplorable status of health, id. 3-4, 189-345, poverty, 4-8, 430-60, 677-701, 
eduC3tion. 346-48, and loss of land. 460-79) .. 
J3 Comment, Tribal Sel/Covernmenl and the Indian Reorganization A CI of 1934, 70 Mich. L. Rev. 955 (1972) . 
.14 Graham Taylor, File New Deal and American Indian Tribalism. 39 (1980). See also 48 Stat. 984 ("An Act to 
conserve and develop Indian lands and resources ; to extend to fndians the righl to fonn businesses ... . ,.) 
35 Mescalero Apache Trihev.Jones,41 1 U.S. 145, lSI (1973) . 
]625 U.S.c. § 465. 
37 fd. 

38 48 Stat. 988; (codified at 25 U.S.c. § 479). 
39 Id. 
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C. Meaning of the Phrase ,. Under Federal Jurisdiction " 

In examining the statute, the first inquiry is to detenninc whether there is a plain meaning of 
the phrase "under federal jurisdiction," The IRA does not define the phrase, and as shown 
below, the apparent author ofthe phrase, John Collier, did not provide a definition either. In 
discerning the meaning of the phrase since Congress has not spoken directly on this issue, one 
option is to look to the dictionary definitions o[the word "jurisdiction.,,4o In 1933, Black's 
Law Dictionary defined the word "jurisdiction" as : 

The power and authority constitutionally conferred upon (or 
constitutionally recognized as existing in) a court or judge to 
pronoWlce the sentence of the law, or to award the remedies provided 
by law, upon a state of facts, proved or admitted, referred to the 
tribunal for decision, and authorized by law to be the subject of 
investigation or action by that tribunal , and in favor of or against 
persons (or a res) who present themselves, or who are brought, before 
the court in some manner sanctioned by law as proper and 
sufficient .41 

The entry in Black's includes the [ollo\'v'ing quotation: "The authority of a court as 
distinguished from the other departments; . ,.",42 Since the issue before us concerns an "other 
department" rather than a court, we turn to the contemporaneous Webster's Dictionary for 
assistance. Webster's definition of "jurisdiction" provides a broader illustration of this 
concept as it pertains to goverrunental authority: 

2. Authority of a sovereign power to govern or legislatc~ power or 
right to exercise authority; control. 
3. Sphere of authority; the limits, or territory, within which any 

. lb' d 43 partlclI a1' power may e exerclse . 

These definitions, however, while casting light on the broad scope of "jurisdiction," fall short 
of providing a clear and discrete meaning of the specific statutory phrase "under federal 
jurisdiction" that could be considered unambiguous. For example, these definitions do not 
establish whether in context of the IRA, "under federal jurisdiction" refers to the outer limits 
of the constitutional scope of federal authority over the tribe at issue or to whether the United 
States exercised jurisdiction in fact over that tlibe. We thus reject the argument that there is 
one clear and unambiguous meaning of the phrase "under federal jurisdiction." 

D. The Legislative History of the IRA 

40 Director, Office of Workers' Compensation Programs v. CreemFich Collieries, 512 U.S. 267, 272 (1994) 
(when a tenn is not defined in statute, the court's ''task is to construe it in accord with its ordinary or natw-al 
meaning"), id. at 275 (with a legal tenn the cour! "presume[s] Congress intended the phrase to have the meaning 
generally accepted in (he legal community at the time of enactment."). 
41 Black's Law Dictionary al 1038 (3d ed. \933). 
42 /d. 
43 Merriam- Webster 's New International Dictionmy (2d ed. 1935). See, e.g., Sunders v. Jackson, 209 F.3d 998, 
1000 (7th Cir. 2000) (the plain meaning of a statutory term can sometimes be ascertained by looking to the 
word's ordinary dictionary definjtion). 
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The Department of the Interior drafted the proposed legislation that subsequently was eoacted 
as the IRA. TI1e Interior Solicitor's Office took charge of the legislative drafting, with much 
of the work undertaken by the Assistant Solicitor, Felix S. Cohen.44 In February 1934, the 
initial version of the bill was introduced in both the House of Representatives and the Senate. 
The Indian Affairs Committees in both bodies held hearings on the bill over the next several 
months, which led to significant amendments to the bills. These amendments included the 
addition of the phrase "now under federal jurisdiction" to the definition of the tenn " I ndian ." 

1. The Hearings 

In the initial version of the Senate bill, the tenn "Indian" was defined as follows: 

Section 13 (b) The tenn 'Indian' as used in this title to specify the person to 
whom charters may be issued, shall include all persons of Indian descent who 
are members of any recognized Indian tribe, band, or nation , or are 
descendants of such members and were, on or about February 1, 1934, actually 
residing within the present boundaries of any Indian reservation, and shall 
further include all other persons of one fourth or more Indian blood, but 
nothing in this definition or in this Act shall prevent the Secretary of the 
Interior or the constituted authorities of a chartered community from 
prescribing, by provision of charter or pursuant thereto, additional 
qualifications or conditions for membership in any chartered community, or 
from offering the privileges of membership therein to nonresidents of a 
commuruty who are members of any tribe, wholly or partly comprised within 
the chartered community.45 

'Oms, the amended definition of "Indian" in Section 19 of the version of the bill that was 
before the Senate Committee during the Committee hearing on May 17, 1934 included "all 
persons of Indian descent who are members of any recognized tri be. ,,46 This definition was 
further amended following the Senate Commince hearings on May 17, 1934. At one point in 
that hearing Senators Thomas and Frazier raised questions regarding the bill's treatment of 
Indians who were not members of tribes and were not enrolled, supervised, or living on a 
reservation . Senator Thomas then brought up the deplorable conditions of the Catawbas of 
South Carolina and the Seminoles of Florid~ stating that they "should be taken care of. ,,47 

Chainnan Wheeler responded to one concem with the definition of'·Indian" in the IRA draft 
under consideration: 

oW Elmer Rusco, A FQt~flll Time, 192-93 (2000); Id. at 207 ("[n a memorandum to Collier on January 17, 1934, 
Felix Cohen reported that drafts of the proposed legislation ... are now ready .... On January 22, Cohen sent 
the commissioner drafts ofrwo bills .... ") (internal quotations and cications omitted); Jolm Collier, From EvelY 
Zenith: A Memoir: A I1d Some Essays on Life and Thought, 229-30 (1964). 
45 Readjustment of Indian Affairs Part I, H.R. 7902, 73rd Cong., 2d Sess . (Feb. 22, 1934), page 6, Title {-Indian 
Scll~Govemment, Section 13. 
16 To Grant {o Indians Living under Federal TU1.;!age the Freedom to Organize for Purposes of Local Self· 
Government and Economic Enterprise: Hearing on S. 2755 before the Senate Committee on Indian Affairs, 73rd 
Cong., 2d Sess .. at 234 (May 17, 1934) ("Senate Hearing"). 
·17 !d. at 263. 
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I do not think the Government of the United States should go out here and take 
a lot of Indians in that are quarter bloods and take them in under the provisions 
of this act. If they are Indians of the half-blood then the Government should 
perhaps take them in, but not unless they are. If you pass it to where they are 
quarter-blood Indians you are going to have all kinds of people coming in and 
claiming they are quarter-blood Indians and \\!ant to be put upon the 
Government rolis, and in my judgment it should not be done.48 

To address this concern, the Committee proposed amending the third definition of "Indian" in 
the IRA to include "all other persons of one-half or more Indian blood," rather than those of 
one-quarter blood. Thus, the Conunittee understood that Indians that were neither members 
of existing tribes or descendants of members living on reservations came within the IRA only 
if they satisfied the blood-quantum requirement.49 In other words, the blood-quantum 
requirement was not imposed on the other two definitions of "Indian" included in the Act. In 
response to statement by Chainnan Wheeler that the teon "recognized Indian tribe" was over­
inclusive in the first definition of "Indian" and including "Indians" who were essentially 
"white people," and Senators O'Mahoney and Thomas' interest in including landless tribes 
such as the Catawba, Commissioner Collier at the close of the hearing on May 17, 1934, 
suggested that the language "now under federal jurisdiction" be added after "recognized 
Indian tribe.,,5o Although there was significant confusion over the definition of "Indian" 
during the hearing,Sl which renders difficult a precise understanding of the colloquy, 
Commissioner Collier's suggested language arguably sought to strike a compromise that 
addressed both Senators O'Mahoney and Thomas' desire to include tribes like the Catawba 
that maintained tribal identity and Chainnan Wheeler's concern that groups of Indians who 
have abandoned tribal relations and connections be excluded. 52 

Almost immediately after Commissioner Collier offered this proposal, the hearing concluded 
without any explanation of the phrase's meaning. Nor did subsequent hearings take up the 
meaning of the phrase "under federal jurisdiction," which does not appear anY'Nhere else in 
th I . I' h' 53 e statute or egIs atlve IStOry. 

Concerns about the ambiguity of the phrase "under federal jurisdiction" surfaced in an 
undated memorandum from Assistant Solicitor Felix Cohen, who was one of the primary 
drafters of the initial proposal for the legislation. In that memorandum, which compared the 

~s lei. at 263-64. 
J9 Id. 
50 ld. at 265-66. 
II During the crucial discussion in which "under federal jurisdiction" was proposed, Senate Hearing at 265-66, 
the Senators are not clear whether they are discussing {he Catawba or the Miami Tribe; whether the first 
definition of " Indian" - members of recognized tribes - or the second definition - descendants of'c!'ibal members 
living on a reservation - is at issue; whether the Catawba were understood to have land; or the mean ing of the 
tenn "member." In addition, Chainnan Wheeler appears to have misunderstood the interplay bC:lween the tl1n:c 
definitions of the term "Indian," seeming to believe (incorrectly) that the blood quantum limitation applied to all 
definitions. 
;2 Id. 

5} The legislative history refers elsewhere to tems such as "federal supervision," "federal gllardianship," and 
"federal tutelage." Yet Congress opted not to rely on one oflhose lems. 
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House and Senate bills, Cohen stated that the Senate bill "limit[ ed] recognized tribal 
membership to those tribes 'now under [f]ederaljmisdiction: whatever that may mean."S4 
Based on Cohen's analysis, the Solicitor's Office prepared a second memorandum 
recommending deletion of the phrase "under federal~urisdiction" because it was likely to 
"provoke interminable questions of interpretation .") The phrase, however, remained in the 
bill; and Cohen's prediction that the phrase would trigger "interminable questions of 
interpretation" is remarkably prescient. 

On June 18, 1934, the IRA was enacted into law. Section 19 of the IRA requires that, in 
order to be eligible for the benefits of the Indian Reorganization Act, an individual must 
quali fy as an Indian as defined in Section 19 of the Act, which reads in part as follows: 

Section 19. The term 'Indian' as used in this Act shall include all persons of 
Indian descent who are members of any recognized Indian tribe now under 
[fJederal jurisdiction, and all persons who are descendants of such members 
who were, on June 1, 1934, residing v.rithin the present boundaries of any 
Indian reservation, and shaH further include all other persons of one-half or 
more Indian blood. 

Using this definition, the Department immediately began the process of implementing the 
IR.A.. and its provisions. 

2. "'Recognition)) versus" Under Federal Jurisdiction" 

The first portion of the IRA's definition of "Indian" includes the tenns "recognized Indian 
tribe" and "w1der federal jurisdiction." Interpreting the phrase "under federal jurisdiction," is 
complicated by confusion over the meaning of the telm "recognized Indian tlibe" as used in 
the IRA. The tenn "recognized Indian tribe" has been used historically in at least two 
distinct senses. First, "recognized Indian tribe" has been used in what has been termed the 
"cognitive" or quasi-anthropological sense. Pursuant to this sense, "federal officials simply 
'knew' or 'realized' that an Indian tribe existed, as one would 'recognize.",56 Second, the 
term has sometimes been used in a more formal or "jurisdictional" sense to connote that a 
tribe is a governmental entity comprised of Indians and that the entity has a unique 
relationship with the United States.57 

The political or jurisdictional sense of the tern1 "recognized Indian tribe" evolved into the 
modem notion of "federal recognition" or "federal acknowledgment" in the 1970s. In 1978, 
the Department promulgated regulations establishing procedures pursuant to which tribal 
entities could demonstrate their status as Indian tribes. 58 These regulations, as amended in 

54 Differences Between House Bill and Senate Bill, Box 10, Wheeler-Howard Act 1933-37, Folder 4894-1934-
066. Pari II-C, Section 2, Memo of Felix Cohen (National Archives Records) (emphasis added). 
55 Analysis of Differences Between House Bill and Senate Bill. Box II, Records Conceming rile Wheeler­
Howard Act, 1933-37, Folder 4894-1934-066, Part II-C, Section 4 (4 of 4) . 
56 W. Quinn, Federal Acknowledgmenl of American Indian Tribes: The Historical Development o/a Legal 
Concept , .34 Am. 1. legal His\. 331 , 333 (1990). 
57 Id. See also Fe!ix Cohen, Handhook ofFedera} Indian Law 268 (1942 ed.) ("The tenn 'lTibe' is commonly 
used in two senses. '·an ethnological sense and a political sense."). 
58 25 C.F,R, pt. 83, 
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1994, require that a petitioning entity satisfy seven mandatory requirements, including the 
following: that the entity "has been identified as an American Indian entity on a substantially 
continuolls basis since \900"; the "group comprises a distinct community and has existed as a 
community from historical times to the present"; and the entity "has maintained political 
influence or authority over its members as an autonomous entity from historic times to the 

~,';9 present. . 

The members of the Senate Committee on Indian Affairs debating the IRA appeared to use 
the term "recognized Indian tribe" in the cognitive or quasi-anthropological sense. For 
example, Senator O'Mahoney noted that the Catawba would satisfy the term "recognized 
Indian tribe," even though"[t]he Government has not found out that they live yet, 
apparently.,,6o In fact, the Senate Committee's concern about the breadth of the term 
"recognized Indian tribe" arguably led it to adopt the phrase "under federal jurisdiction" in 
order to clarify and narrow that telm. There would have been little need to insert an 
undefined and ambiguous phrase such as "under federal jurisdiction," if the IRA had 
incorporated the rigorous, modem definition of federally recognized tribe. 

As the historical record produced during the F AP process demonstrates, the Cowlitz Tribe 
was a recognized tribe in the cognitive or quasi-anthropological sense of that telm in 1934, 
and it remains so today.61 Moreover, the Cowlitz Tribe was recognized by the Federal 
Government in the fonnal sense of that term at multiple stages in its history, including the late 
19111 Century, as well as, in conj unction with the f AP determination in 2002. 

For purposes of our decision here, we need not reach the question of the precise meaning of 
"recognized Indian tribe" as used in the IRA, nor need we ascertain whether the Cowlitz Tribe 
was recognized by the Federal Government in the formal sense in 1934, in order to determine 
whether land may be acquired in trust for the Cowlitz Tribe. The Secretary has issued 
regulations governing the implementation of his authority to take land into trust. 62 Those 
regulations define "tri be" as "any Indian tribe, band, nation, pueblo, conununity, rancberia, 

59 25 C.F.R. § 83.7(a). (b), (c). Moreover, in 1979, the Bureau oflndian Affairs for the first time published in 
the Federal Register a list of federally acknowledged Indian [ribes. "Indian Tribal Entities Recognized and 
Eligible to Receiv..: Services from the United States Bureau of Indian Affairs," 44 Fed. Reg. 7235 (Feb. 6. 1979). 
Based on our research, the Department's first efforts to publish a comprehensive lisl of federally recognized 
tribes, such that entities that did not appear on the 1 ist (other than eligible Alaskan tribal entities) were regarded 
as not constituting federally recognized tribes, did not occur until the 1970s. Prior to the list published in 1979, 
the Department made detenninations of tribal status on an ad hoc basis. See Stillaguamish Memorandum at 7. 
60 See Senate Hearing at 266; see also Senate Hearing at 80 (Sen. Thomas). Based on this legislative history, the 
Associate Solicitor concluded that "formal acknowledgment in 1934 is (norJ a prerequisite to IRA land bend~!S.'· 
StiHaguamish Memorandum at I; see also id. at 3. 
61 Although Commissioner Collier posited in an October 1933 let1er to an individual seeking enrollment wilh the 
Cowl iLZ Tribe that the Cowlitz Tribe no longer existed as a tribal entity, this statement appears to be discussing 
the existence of a tribal entity in the political sense - as Collier indicated that the Indian Service was not keeping 
enrollment infonnation for the Cowlitz Tribe because it had no reservation and no tribal funds were on deposit 
under government contro\. See HTR at 131 (citing Collier 1933). Moreover, even if Collier were asserting that 
the Tribe had ceased to exist in a cognitive sense, this letter was specifically considered and rejected as part of 
the Federal Acknowledgement Process, which concluded that [he Cowlitz Tribe continllou~ly existed and that 
despite Collier's letter, contact between the Indian Affairs Office and Cowlitz tribal members continued on a 
variety of topics. HT R at 13 1 . 
b2 25 C.F.R. pt. 151. 

88 



colony, or other group of Indians ... which is recognized by the Secretary as eligible for the 
special programs and services from the Bureau of Indian Affairs.,,63 The Department, 
therefore, only takes land into trust for federally recognized tribes. 64 If a tribe is federally 
recognized, by definition it satisfies the IRA's term "recognized Indian tTi be" in both the 
cognitive and jurisdictional senses of that tenn. That is because, whatever the precise 
meaning of the term "recognized tribe," the date of federal recognition does not affect the 
Secretary's authority under the IRA. In Section 19 of the IRA, the word "now" modifies only 
the phra~~ "under fe?eraljurisdi~tion':; i~ does not mod.i~ the pluase."recognized tribe.',65 As 
a result, . [t]he IRA Imposes no time 11mIt upon recogmtlOn,,;6 the tnbc need only be 
"recognized" as of the time the Department acquires the land into trust, which clearly would 
be the case here, under any conception of "recognition." The Cowlitz Tlibe's federal 
acknowledgment in 2002, therefore, satisfies the IRA's requirement that the tribe be 
"reco gnized." 

3. The interior Department's interpretation and Implementation of/he IRA 

The IRA delegated substantial implementation authority to the Department. For example, 
under Section 18 of the IRA, the Department was responsible for conducting votes on all 
Indian reservations within two years of enactment.67 

If the Department was unsure ofwhefuer a particular group of Indians was eligible for IRA 
benefits-such as taking land into trust and reorganizing a tribal government-the 
Department sometimes sought the opinion of the Solicitor. Beginnin~ in the first few years 
after the IRA was enacted, the Solicitor issued several such opinions. 8 These opinions are 

(,3 25 C.F.R. § 151.2. 
6·j In 1994, Congress enacted legislation requiring the Secretary to publish "a lisr of all Indian tribes which the 
Secretary recognizes to be eligible for the special programs and services provided by the United States to Indians 
because of1heir status as Indians." Federally Recognized Indian Tribe List Act of 1994, Pub, L No. 103-454, 
108 Stat. 4791 (25 U.S.C. § 479a-\). The Cowlitz Tribe appears on the most recent list of tr ibes. 77 Fed. Reg. 
47868,47869 (Aug. 10,2012). Additionally, in 1994 Congress' amended the IRA codified at 25 U.s.c. § 
476(f), to prohibit the federal agencies from classifying, diminishing or enhancing the privileges and immunities 
available to a recognil.cd tribe relalive to (hose privileges and immunities available to other Indian tribes. 
65 Carcieri v. Saia::,ul", 555 U.S. 379, 398 (2009) (Breyer, J., concurring). 
66 Id. 
67 The Department completed rhe voting and the results of most elections are reflected in the Haas Report. 
Theodore Haas, Ten Years of Tribal Government Under IRA (1947) ("Haas Report"). The Haas Report listed 
reservations where the Indian residents voted to accept or reject the IRA, id. at 13 (table A). tribes thilt 
reorganized under the IRA, id. at 21 (table B), tribes that accepted the IRA with pre-IRA conslitutions, id. at 31 
(table C), and tribes not under the [RA with constimtions, id. at 33 (table D). 
6S See Opinion of Associate Solicitor, April 8, 1935, on the Siouan Indians of North Carolina; SolicitOr's 
Opinion, August 31, 1936, lOp. Sol. on Indian Affairs 668 (U.S.D.1. 1979) (-'Purchases Under Wheeler· Howard 
Act"); Soliciror's Opinion, May I, 1937, J Op. Sol. on Indian Affairs 747 (U.S.D.1. 1979) ("Status of Nahma and 
Beaver Indians"); Solicitor'S Opinion, February 8, 1937, lOp. Sol. on Indian Affairs 724 (U.S.D.1. 1979) 
(,'Status ofSt. Croix Chippewas"); Solicitor's Opinion, March 15, 1937, lOp. Sol. on Indian Affairs 735 
(U.S.D.l. 1979) ("St Croix Indians - Enrollees of Dr. Wooster"); Solicitor'S Opinion, January 4, 1937. lOp. Sol. 
on Indian Affairs 706 (U.S.D.1. 1979) ("IRA - Acquisition of Land"); Solici10r's Opinion, December 13, 1938, I 
Op. Sol. on Indian Affairs 864 (U.S.D.1. 1979) ("Oklahoma - Recognized Tribes"). In the ultimate irony, the 
Solicitor issued an opinion that, conrrary to Commissioner Collier's belief that "the Federal Government has not 
considered these Indians as Federal wards," the Catawba Tribe was eligible to reorganize under the IRA. 
Solicitor's Opinion, March 20, 1944, II Op. Sol. on Indian Affairs 1255 (U.S.D.1. I 979)("Catawba Tribe­
Recognition Under IRA"). 
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inslructive because various tribes were determined to be tribes andioT under federal 
jurisdiction, and thus eligible for bene tits of the IRA. 69 Moreover, the opinions were of 
critical importance in the 1930s because "it is very clear from the early administration of the 
Act that were was no established list of 'recognjzed tribes now under [fJederal jurisdiction' in 
existence in 1934 and that detenninations would have to be made on a case by case basis for a 
large number of Indian groupS.,,70 

For example, beginning with the MoJe Lake Band ofChippewas,71 the Solicitor's Office 
looked at factors such as wbether the group ever had a treaty relationship with the United 
States, whether it had been denominated as a tribe by an act of Congress or executive order, 
and whether the group had been treated by the United States as having collective r~ghts in 
tribal lands or funds, even if the group was not expressly designated as a tribe. In the Mole 
Lake Band opinion, the Solicitor referenced federal actions such as the receipt of annuities 
from a treaty, education assistance, and other federal fonns of support. Likewise, in a later 
opinion regarding and reassessing the status of the Bums Paiute Indians, the Associate 
Solicitor noted that "the United States has, over the years, treated the Bums Indians as a 
distinct entity, placed them under agency jurisdiction, provided them with some degree of 
economic assistance and school, health and community services and, for the specific purpose 
ofa rehabilitation grant, has designated them as Bums Community, Paiute Tribe, a recognized 
but unorganized tribe ."n The opinion also specifically cited an unratified treaty between the 
United States and predecessors of the Bums Pauite as "showing that they have had treaty 
relations with the govenunent.,,73 Similarly, in finding that the Wisconsin Winnebago could 
organize separately, the Solicitor pointed to factors such as legislation specific to the tribe and 
the approval of attorney contracts. 74 

A 1980 memorandum from the Associate Solicitor, Indian Affahs, to the Assistant Secretary, 
Indian Affairs, regarding a proposed trust acquisition for the Stillaguamish Tribe, also 
discusses Interior's prior interpretation of Section 19 of the IRA. 75 According to this 
memorandum, the phrase '" recognized tribe now under [fJederal jurisdiction' ... includes all 
groups which existed and as to which the United States had a continuing course of dealings or 
some legal obligation in 1934 whether or not that obligation was acknowledged at that time." 
The Associate Solicitor ultimately concluded that the Secretary could take land into trust for 
the Stillaguamish, noting that, "[tJhe Solicitor's Office was called upon repeatedly in the 
1930s to determine the status of groups seeking to organize .... None of these opinions 
expresses surprise that the status of an Indian group should be unclear, nor do they contain 
any suggestion that it is improper to detennine the status of a tribe after 1934 . .. TI)US it 
appears that the fact that the United States was lmtil recently unaware of the fact that the 
Stillaguamish were a 'recognized tribe now under [fJederaljurisdiction' and that this 

69 Stillaguamish Memorandum at 6, note l. 
70 Id. al 7. 

71 Memo . Solicitor of the Interior, Feb. 8, 1937. 
72 Memo. /Tom Acting Associate Solicitor for Indian Affairs to Comm 'r of Indian A ffairs. Nov. 16, 1967 (M-
36759). 
73 Felix Cohen, Handhook of Federal Indian Law, § 3.02[6][d] at 151 (2005 cd.). 
74 Memo. from Nathan R. Margo!d, Solicitor, to the Comm'r on Indian Affairs, Mar. 6, 1937. 
75 This memorandum was lodged with the Supreme Court as part of the Carcieri case and cited by Justice Breyer 
in his concurrence. Cm'cieri v. Salazar, 555 U.S. 379, 398 (2009) (Breyer, J., concurring). 
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Department on a number of occasions has taken the position that the Stillaguamish did not 
constitute a tribe in no way precludes IRA applicabihty.,,76 

Admittedly, the Department made errors in its implementation of the IRA. Several groups of 
Indians were detennined not to be tribes-but later found to be tribes; some tribes were 
neglected in the implementation of the IRA; and some tribes simply chose not to organize 
despite their lack of reservation or trust lands. 77 As such, as Justice Breyer notes, the lack of 
action on the part of the Department in implementing the IRA for a particular tribe does not 
necessarily answer the question whether the tribe was "under federal jurisdiction in 1934." 

a. Basic Principles 

The discussion of "under federal jurisdiction" should also be understood against the backdrop 
of basic principles ofIndian law, which define the Federal Government's unique and evolving 
relationship with Indian tribes . The Constitution confers upon the Federal Government broad 
powers to administer Indian affalrs. Tbe Indian Commerce Clause provides the Congress 
with the aUlhority to regulate commerce "with the Indian tribes." U.S. CONST., alt. 1, § 8, cl. 
3, and the Treaty Clause grants the President the power to negotiate treaties with the consent 
of the Senate. U.S. CONST., art. II, § 2, cl. 2. The Supreme Comi has long held that ( [t]he 
Constitution grants Congress broad general powers to legislate in respect to Indian tribes, 
powers that [the Supreme Court has] consistently described as 'plenary and exclusive.",78 

The Court has also recognized that "[i]nsofar as [Indian affairs were traditionally an aspect of 
m ilitary and forei gn policy], Congress' legislative authority would rest in part, not upon 
'affinnative grants of the Constitution,' but upon the Constitution's adoption of pre­
constitutional powers necessarily inherent in any Federal Government, namely powers that 
this Court has described as 'necessary concomitants of nationality. ",79 In addition, " [i]n the 
exercise of the war and treaty powers, the United States overcame the Indians and took 
possession of their lands, sometimes by force, leaving them . . . needing protech on . ... Of 
necessity, the United States assumed the duty of furnishing that pwtection, and wi th it the 
authority to do all that was required to perform that obligation ... . ,,80 Thus, "[n]ot only does 
the Constitution expressly authorize Congress to regulate commerce with the Indian tribes, 

76 Stillaguamish Mem orandwn at 7-8, citing Opinion of Associate Solicitor, April 8, 1935, on the Siouan Indians 
of North Carolina ; So icitor's Opin ion, August I, 1936, lOp. Sol. on Indian Affairs 668 (U. S.D.l. 1979) 
("Purchases Under Mleeler-Howard Act"); Solicitor'S Opinion, May J, 1937, l Op. Sol. on Indian Affajrs 747 
(U .S.D.I. 1979) ("Status of NaJlma and Beaver Indians"); Solicitor's Opinion, February 8, 1937, lOp. Sol. on 
Indian Affai rs 724 (U.S.D. 1. 1979) ("Status of St. Croix Chippewas"); Solic itor' s Opinion, March 15, 1937, I 
Op. Sol. on Indian Affairs 735 (U .S.D.I. 1979) ("St Croix Indians - Enrollees of Dr. Wooster"); Solicitor's 
Opinion, January 4, 193 7, l Op. Sol. on Indian Affairs 706 (U.S .D. 1. 1979) (" IRA - Acquisition of Land"); 
Sol icitor's Opinion, December 13,193 8, lOp. Sol. on "I ndian AffaiJS 864 (U.S.D.1. 1979)("Oklahoma ­
Recogn ized Tribes")' 
17 See indian Affairs and the Indian Reorganization Act: The Twenty Year Record CW. Kelly ed . 1954). 
78 Uniled States v. Lara, 541 U.S . 193,200 (2004); Hartford Fire Ins. Co.v. California, 509 U.S. 764, 813 (\993) 
(If Congress possesse legislative jurisdiction then th question is whether and to what extent , Congress has 
exercised that undoubted jurisdiction.); Morton v. Mancari, 417 U.S. at 5S 1-52 ("The plenary power of Congress 
to deal with the special prob lems of Indians is drawn both explicitly and illlplicitly from the Constitution 
itself. ' ). 
79 Lara, 541 U.S .3120J. 
80 Morton v. Moncari, 417 U.S. at 552 (citation omitted). 
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but long continued legislative and executive usage and an tmbroken current of judicial 
decisions have attributed to the United States ... the power and the duty of exercising a 
fostering care and protection over all dependent Indian communities . .. . ,,8 1 

Lastly, the Supremacy Clause, U.S. CONST., art. VI, §l , cl. 2, ensures that laws regulating 
Indian Affairs and treaties with tribes supersede conflicting state laws. These constitu tional 
authorities serve as the continuing underlying legal authority for Congress, as well as the 
Executive BmTlch, to exercise jurisdiction over tribes, and thus serve as the backdrop of 
federal jurisdiction. s2 

Congress exercised its plenary power authority over tri bes in a variety of ways from 
historical times up to 1934. 

For example, between 1789 and 1871, over 365 treaties with tribes were negotiated by the 
President and rati fied by the Senate under the Treaty Clause. Many more treaties were 
negotiated but never ratified. Many treaties established on-going legal obligations of the 
United States to the treaty tribe(s), including, but not limited to , ruIDuity payments, provisions 
for teachers, blacksmiths, doctors, Llsufructury hunting, fishing and gatheling rights, housing, 
and the reservation ofland and water rights. Furthennore, treaties themselves implicitly 
established United States jurisdiction over tribes. Even if the treaty negotiations were 
unsuccessful, the act of the Executive Branch undertaking such negotiations constitutes, at a 
minimum, acknowledgment of jurisdiction over those particular tribes. 83 

As Indian policy changed over time - from treaty making to legislation to assimilatjon and 
allotment - the types of federal actions that evidenced a tribe was under federal jurisdiction 
changed as well. Legislative acts abound, the implementation of which demonstrate varying 
degrees of jtui sdiction over Indian tri bes. Beginning with the Trade and IntercouJse Act of 
1790, 1 Stat. 137 (1790), Congress first established the rules for conducting commerce with 
the Indian tribes. The Trade and Intercourse Act (sometimes referred to as the Non­
Intercourse Act), last runended in 1834,4 Stat. 729 (1834) regulated trading houses, liquor 
sales, land transactions, and other various conuuercial activities occurring in Ind ian Country. 
The Trade and Intercourse Acts also established both civil and criminal juri sdiction over non­
IndirulS \vbo violated the Act. Notably, these Acts did not assert such jurisdiction over the 
internal affairs ofIlldian tribes or over individual Indians. but over the interaction between 
tribes and tri bal members and non-Indians. 84 TIle India; Contracting Act required the 
Secretary of the Interior to approve all contracts between nOI1- Indians and Indian t1'1 bes or 
individuals.85 As a result, any contracts [oImed between Indian tribes and non-Indians 
without federal approval were automatically null and void. The Major Crimes Act gave the 

SI United States v. Srmdoval, 23 1 U.S. at 45-46; see also United States v. Kagama, 118 U.S. 375, 384-385 ( 1886) 
("From [the Indians' ] very weakness[,] so lcugely due to the course of dealing of the Federal Government . . . 
and the treaties in which it has been promised, there ar ises the duty of protection, and with it the power. .. . It 
must exist in that government, because it never has existed anywhere else .. . . " ). 
82 Because this authority lies in the Constitution, it cannot be divested except by Constitutional amendment. 
83 Worcester v. Georgia, 3 1 U.S. 5 I 5,556, 569-60 (1 832). 
84 The courts have held that the Non-Intercourse Act created a special relationsh ip between the Federal 
Government and those Indians covered by the Act. See Seneca Nation of Indians v. United States, 173 Ct. CI. 
917 (1 965); Joint Tribal Council oflhe Passamaquoddy Tribe v. Morton, 528 F.2d 370 (1 ,[ Cir. 1975). 
85 Ch . 120, § 3, 16 Stat. 544, 570-7 J (1 871). 
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federal courts jurisdiction for the first time over crimes committed by Indians against Indians 
in Indian Cmmtry. 86 Bolstered by the Supreme Court decision in Uniled States v. Kagama, 
118 U. S. 375 (1886), which held that Congress has "plenary authority" over Indians, 
Congress continued passing legislation that reflected jurisdiction over Indians and Indian 
tribes . Both legislation and significant judicial decisions reflected the move to a more robust 
"guardian-ward" relationship between the Federal Govemment and Indian tribes .&7 
Additionally, aIll1uai apfgropriations bills listed appropriations for some individually named 
tribes and reservations. & However, in 1913 Congress passed the Snyder Act, 25 U.S.C. § 13, 
which granted the Secretary authOlity to direct congressional appropriations to provide for the 
general welfare, education, health, and other services for Indians. 

In what some would consider the ultimate exercise of Congress' plenary authOlily, the 
General Allotment Act was enacted to break up tribally owned lands and allot those lands to 
inuividuallndians based on the Federal Government's policy during that time to assimilate 
Indians into mainstream society .&9 Congress subsequently enacted specific allotment acts for 
many tribes.90 Pursuant to these acts, lands were conveyed to individual Indians and the 
Federal Government retained federal supervision over these lands for a certain period of time. 
Lands not allotted to individual Indians were held in trust for tribal or government purposes. 
The remaining lands were considered surplus, and sold to nOI1- Indians. Eventually the 
Federal Government kept individual allotments in trust or otherwise restricted the alienabihty 
of the land. TI1i left federal supervision over 1ndian lands fmnly in place. 

The IRA itself, intended to reverse the effects of the allotment acts and the allotment era:, was 
also an exercise in Congress' plenary authority over tribes but which, as discussed above, was 
intended to have some limiting application to certain tribes and individual Indians. 9J 

The Executive Branch has also regularly exercised such authority over tribes. The War 
Department initially had the responsibility for Indian affairs. In 1832, Congress established 

86 Act of Mar. 3, 1885, § 9, 23 Stat. 362 (1 885). The Major Crimes Act was passed in response to Ex Parte 
Crow Dog, where the. Supreme COUit held that the federal courts did not have j urisdiction over crimes committed 
bl indiv idual Indians against another Indian. Ex Parte Crow Dog, 109 U.S. 556 (1 883). 
8 70 Mi.ch. L. Rev., at 956-60. 
88 For example, the same legi slation that contained the Indian Contract,ing Act also appropriated funds for over 
100 named tribes and bands . See Act of Mar. 3, 1871, ell . 120, § 3, 16 Stat. 544, 547 550, 55 (for such 
purposes as assisti ng a band in operating its vil lage school, paying a t ribal chi· . s salary, and providing general 
support of a tribal government). See also Act of May 31 , 1900, ch. 598, 31 Stat. 221,224 (appropriating funds 
for a variety of tribal services, stich as Indian police and Indian courts). 
89 The Dawes Act, 24 Stat. 388 (Feb. 8, 1887). 
90 See e.g., Act of Apr. 26, 1906, ch. 1876,34 Stat. 137 ("Five Civilized Tribes Act"); Five Oivjlized Tribes Act; 
Act of May 8, 1906, eh. 2348. 34 Stat. J 82 ("B urke Act'); Act of Jail. 14, 1889, ch. 24,25 Sta,. 642 ("Nelson 
Act of 1889"). 
91 See supra discussion at Sections C-D(2), pp. 84-89. In addition, since the IRA, Congress has exercised its 
constitutional jurisdiction in various ways. For example in the 1940s and 1950s, as the termination era began, 
Congress reversed the policy ofthe IRA and terminated the federal supervision over several tribes. See 
Menonimee lndian Temlination Act o f 1954, 68 Stat. 250 (June 17, 1954), as amended, 25 U.S.c. §§ 89\-902, 
California Ranchelia Tenninati on Act, Pub. L. No. 85-671, 72 Stat. 619 (Aug. 18, 1958), Klamath Tennjnation 
Act, 68 Stat. 718 (Aug. 13 , J954) (codifie d at 25 USc. § 564 et seq.). Then, in the 1970s Congress reversed 
position agajn, and restored many oflhose tribes that had been terminated. And, in a policy consistent with the 
IRA, in 1975 Congress passed the hall mark Indian Sel f-Detelwination and Education Assistance Act, 25 U.S.c. 
§ 450 el seq. 
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the Commissioner oflndian Affairs who was responsible, at the direction of the Secretary of 
War, for the "direction and management of all Indian affairs, and of all matters arising out of 
Indian relations .... ,,92 The Office was thus charged with implementing and executing 
treaties and other tegislation related to tribes and Indians. The Office of Indian Affairs was 
transferred to the Department of the Interior in 1849.93 With the allotment and assimilation 
eras, and at the time the IRA was passed, the Office ofTndian Affairs and the agents and 
superintendents of the Indian reservations exercised virtually unfettered supervision over 
tribes and Indians.94 The Office of Indian Affairs became responsible, for example, for the 
administration of Indian reservations, in addition to implementing legislation. The Office 
exercised this administrative jurisdiction over the tribes, individual Indians, and their land. 
As part of the exercise of this administrative jurisdiction, the Office produced annual reports, 
surveys, and census reports on many of the tribes and Indians under its jlliisci~ ction. 

This summary of the exercise of action by the United States through treaty, legislation, the 
Executive Branch and the Office of Indian Affairs serves as a non-exclusive representation of 
th,e types of actions and jurisdiction that the United States has asselted over Indians over the 
course of its hislcry. 

b. Defining "Under Federal Jurisdiction" 

The text of the IRA does not define or otherwise establish the meaning of the phrase "under 
federal jurisdiction." Nor does the legislative history clarify the meaning of the pfuase. 'n,c 
only information that can be gleaned from the Senate hearing of May 17, 1934, is that the 
Senators intended it as a means of attaching some degree of qualification to the term 
"recognized llibe." The addition of the phrase was proposed at an ambilg"uous <md confused 
colloquy at the conclusion of the Senate hearing, discussed above. Chainnan Wheeler queried 
whether a "Iimitalion after the description of the tribe" was needed.95 He also noted that 
"several so-called 'tribes' .... They are no more Indians than you or I, perhaps,,,96 Based on 
his reading of this portion of the Senate hearing, Justice Breyer concluded that the Senate 
Committee adopted this phrase to "resolve[] a specific underlying difficulty" in the first part 
of the definition of "Indian."!)? 

Having closely considered the text of the IRA, its remedial purposes, legislative history, and 
the Department's early practices, as well as the Indian canons of construction, we constme the 
phrase "under federal jurisdict]on" as entailing a two-part inquiry. The first question is to 
exa)1iine whether there is a sufficient showing in the tribe's history, at or before 1934, that it 
was under federal jurisdiction, i. e., whether the United States had, in 1934 or at some point in 
the tribe's history prior to 1934, taken an action or series of actions - through a course of 

\12 An Act to provide for the appointment of a commission ofIndian Affairs, 4 Stat. 564 (codified at 25 U.S.C. § 
I). 
93 9 Stat. 395 (Mar. 3, 1849). 
94 Meriam Report at l40-54 (recommending decentralization of control); ld. at 140-41 (,' [W]hat strikes the 
careful observer in vis iting ]ndianjurisdiction is not their unifonniry, but their diversity .. " Because of this 
diversity, it seems imperative to recommend tbar a distinctive program and policy be adopted for each 
jurisdiction especially fitted to its needs,"). 
95 Senate Hearing at 266 (Statement of Chairman Wheeler). 
% Id. 
97 Carcieri v. Salazar, 555 U.S. 379,396-97 (2009) (Breyer, J., concurring). 
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dealings or other relevant acts for or on behalf ofthe tribe or in some instance tribal members 
- that are sufficient to establish, or that generally reflect federal obligations, duties, 
responsibility for or authority over the tribe by the Federal Government. Some federal actions 
may in and of themselves demonstrate that a tribe was, at some identifiable point or period in 
its history, under federal jurisdiction. In other cases, a variety of actions when viewed in 
concert may demonstrate that a tribe was under federal jurisdiction. 

For example, some tribes may be able to demonstrate that they were under federal juri sdiction 
by showing that Federal Government officials undertook guardian-like action on behalf of the 
tribe, or engaged in a continuous course of dealings with the tribe.98 Evidence of such acts 
may be specific to the tribe and may include, but is certainly not limited to, the negotiation of 
and/or entering into treaties, the approval of contracts between a tribe and non-Indians, 
enforcement of the Trade and Intercourse Acts (indian trader, liquor laws, and land 
transactions); the education ofIndian students at BlA schools; and the provision of health or 
social services to a tribe . Evidence may also consist of actions by the Office oflndian 
Affairs, which became responsible, for example, for the administration of the Indian 
reservations, in addition to implementing legislation. TIle Office exercised this administrative 
jurisdiction over the tribes, individual Indians, and their lands. There may, of course, be other 
types of actions not referenced herein that evidence the Federal Government's obligations, 
duties to, acknowledged responsibility for, or power or authority over a particular tribe. 

Once having identified that the tribe was under federal jurisdiction, the second question is to 
ascertain whether the tri,be's jurisdk tional status remained intact in 1934.99 For some tribes, 
the circumstances or evidence will demonstrate that the jurisdiction was retained in 1934. It 
should be noted, however, that the Federal Government's failur~ to take any actions towards , 
or on behalf of a tribe during a particular time period does not necessarily reflect a 
termjnation or los ofthe tribe' s jurisdictional status.IOO Moreover, the absence of any 
probative evidence that a tribe's jurisdictional status was terminated or lost prior to 1934 
would strongly suggest that such status was retained in 1934. 

This interpretatio of the phrase "under federal jurisdiction," including the two-part inquiry 
outlined above, is consistent with the legislative history, which as discussed elsewhere in this 
memorandum shows that the phrase was meant to qualify the term "recognized h'ibe," as well 
as with Interior's post-enactment practices in implementing the statute, as discussed above. 

Below, is a further discussion of the two-part inqUilY and a number of facts and federal 
actions specific to the Cowlitz Tribe that support the conclusion that the Tribe was tmder 
federal j Ulisdiction in 1934. 

9S See Stilliguamish Memorandum at 2; see also United Slates v. John . 43 7 U.S . 634 653 (1 978) (in holding that 
federal cri minal jurisdiction could be reasserted over the Mississ ippi Choctaw reservation after almost 100 years, 
the Court stated that the fact that fe deral supervision over the Mississippi Choctaws had not been continuous 
does not destroy the federal power to deal with them). 
9') For some tribes, evidence of being lmder federal jurisdiction in 1934 wi ll be unambiguous (e.g., tribes that 
voted to accept or reject the IRA following the IRA 's enactment, etc.), thus obviating the need to examine the 
tribe's history prior to 1934. For such tribes, there is 110 need to proceed to the second step of the two-part 
inquiry. 
100 See Siilliguamish Memorandum. 
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j . Legal Backdrop of" Under Federal Jurisdiction)J 

The Cowlitz Tribe and others have asserted that bibes are under federal jurisdiction as a 
matter of law pursuant to Congress' constitutional pienary authority over tribes. The Tribe 
first argues that the phrase "under federal jurisdiction" has a plain meaning,101 and that 
meaning is synonymous with Congress' plenary authority over tribes pursuant to the Indian 
Commerce Clause. For the reasons stated above, we disagree that the phrase has a plain 
meaning, but rather we conclude that the phrase is ambiguous and requires further inquiry. 
The Tribe has also posited that Congress's plenary authority-its bare constitutional 
jurisdiction-carulot be divested absent constitutional amendment and is sufficient to find that 
a tribe, once recognized, remains under federal jurisdiction unti l or unless Congress expl icitly 
terminated its jurisdiction or the tribe ceased its tribal relations. 

Proponents of the plain meaning interpretation rely on United Slates v. Rodgers, 466 U. S. 
475,479 (1984). There the Supreme Court interpreted the term "j urisdiction" as used in a 
federal criminal code amendment enacted the same day as the IRA 102 Since the tenn 
"jurisdiction" was not defined in the statute, Rodgers relied on dictionary definitions to 
discern the tenn 's "ordinary meaning": 

"Jurisdicti on" is not defined in the statute. I therefore start with the 
assumption that the legislative purpose is expressed by the ordinary meaning of 
the words used . ... . The most naturaL nontechnical reading of the statutory 
language is that it covers all matters confided to the authority of an agency or 
department. Thus, Webster ' s Third New lnternational Dictionary 1227 (1976) 
broadly defines jurisdiction as, among other things, "the limits or territory 
within which any particular power may be exercised: sphere of authority ." A 
department or agency has jurisdiction, in this sense, when it has the power to 
exercise authority in a particular situation. 103 

Based on this interpretation, when the IRA was enacted in 1934, 'Jurisdiction" meant the 
sphere of authority; and "under federal jurisdiction" in Section 19 meant that the recognized 
tribe was subject to the Indian Affairs ' authority of the United States. As the Cowlitz Tribe 
states in its Supplemental Submission: 

Based on the plain meaning of the word "jurisdiction," as well as on a 
long line of cases that consider the matter, it is clear that Congress' 
weU-established plenary authority is synonymous with plenary legal 
jurisdiction . . . . [C]ongress ' jurisdiction over Indian tribes is, as a legal 
matter, continuous and uninterruptable unJess the tribe itself ceases to 
exist . . . or unless the Constitution some day is amended to say 
otherwise. Accordingly, a group of Indians that reasonably can be 
understood to have exi,sted as a "tribe" that had maintained tribal 

\01 The Cowlitz Tribe argues .bat dictionary ddulitions of the tem "jurisd iction" pr:ovide a 
plain meaning for the statutory phrase "under federal jurisdiction ." As we d iscuss below, we 
disagree with thi s contention. 
102 466 U.S. at 478. 
103 ld. at 479 (quotations and internal citations omitted). 
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relations in 1934, was, as a legal matter, a tribe under federal 
jmisdiction in 1934. 104 

This plenary authority interpretation in effect presumes that jurisdiction over a tribe is always 
synonymous \'vith the full ex tent of Congress' constitutional authority over Indian Affairs. 
While we agree that Congress's constitutional plenary authority over Indian tribes cannot be 
divested; we further believe that the Supreme Court's ruling in Cm'cieri counsels us, in 
addition, to point to some indication that in 1934 the tribe in question was under federal 
jurisdiction. Reliance solely on the plenary authority interpretation would allow the Secretary 
to acquire land in tmst for "any recognized Indian tribe," which is at odds w ith the Suprenilc 
Court's ruling in Carcieri . Rather, after Carcieri, we believe that a tribe must make a further 
showing that the United States has exercised its jurisdiction, while recognizing that this 
interpretation may prove somewhat less restrictive than it first appears because a tJi be may 
have been ~n~er federal jurisdiction in 1934 even though the United States did not bel ieve so 
at the time. ,()" 

Application o/Two Part Inquiry to Cowlitz Tribe 

Based on our analysis of the entire administrative record, we conclude that the record re tlects 
a course of dealings between the United States and the Cowl itz Tribe during tho 1850s and 
that there is suffici ent subsequent evidence that the Tribe remained under federal jurisdiction 
in 1934. 

A. Course of Dealings and Exercise of Jurisdiction 

In accordance with step one of our two part inquiry we conclude that the first dear expression 
(hat the Cowlitz Tribe (or its predecessors) was under federal jurisdiction is retleck d 1 y the 
United States' treaty negotiations with the Lower Band of Cowlitz Indians. In particular, in 
February 1855, Governor Stevens engaged io a week of negotiations with the Upper and 
Lower Chehalis, Cowlitz, Lower Chinook, Quinault and Queets Indians at a location on the 
Chehalis River j ust east of Grays Harbor. The proposed treaty presented to the Indians during 
the negotiations called for them to cede all their claims to territory covering much of 
southwestern Washington in exchange for a single reservation to be provided later, most 
likely on the Pacific Ocean. \Vhen the Indian negotiators from t]ile intund tribes rejected these 
provisions due to their location and the Government's insistence 0 1) locating all the bibes 
together, Governo.!" Stevens ended the negotiations . 106 While the negotiations did not result in 
a treaty, these eve'lts, as well as those discussed below, clearly reflect the existence ora 
relationship with the Tribe (or its predecessors); at a min.imum it demonstrates that the 
Federal Governm ent acknowledged responsibility for the Tribe (or its predecessors) . Thils 
relationship and responsibility constitutes sufficient evidence of federal jUJisdiction as of at 
least 1855. 

104 Cowlitz Supplemental Submission at 13 (June 18, 2009). 
105 See supra Section A(2) at pp. 81-82 di scllss ing Justice Breyer' concurring opinion in Carcied. 
106 Cowlitz Tribe of Indians v. United States, 21 Ind. Cl. Comm. 143, J 67-69 (JlUle 25, \969) ("COWlitz"). 
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The historical record, which is summarized below, provides no clear evidence that the United 
States temllnated the Tribe's jurisdictional status, or that the Tribe otherwise lost that status a1 
any point between the mid-1850s and 1934. Moreover, the historical record also evidences a 
continuing jUlisdictional relationship between the Tribe and the United Staies up to and 
including 1934. The second part of our two-part inquiry, therefore, is satisfied. 

Notwithstanding the lack of reservation for the Cowlitz and other non-treaty Indians, the 
Federal Goverrunent continued a course of dealings with b01h the Tribe and its members . 
During the rest of the 1850s and into the 1860s, officials of the Department continued to 
recommend that the United States enter into a treaty with the non-treaty Indians, including the 
Cowlitz, because they recognized that Indian title 10 the land had never beeD properly 
ceded. lo7 For example, in his 1862 report, Superintendent C H. Hale requested that treaties 
be entered into vvith the Chehalis, Cowlitz and other tribes . He included the sum of $7500.00 
for the expenses of holding a treaty councii with these tribes in his estimate of expenses fo r 
1863 .108 Additionally, during the 1860s, Office of Indian Affairs officials in Washington 
Tenitory made several efforts to consolidate the Cowlitz lndians with the Chehalis Indians on 

. I . 109 a smg e reservatIon . 

In June of 1868 the lucal Superintendent attempted to distribute goods and provisions to the 
non-treaty Indians at a meeting on the Chehalis Reservation. He reported that lhe Cowlitz 
Indians obeyed the invitation to be at the distribution, but refused to accept either goods or 
provisions, believing, as they declared, that the acceptance of presents would be construed 
into a sunender of their title to lands on the Cowlitz River where they have always lived, and 
where they desire that t'1e Govemment would give them a small reservation, which if it would 
do , they would accept presents, but never until then .; \ 0 

As a result of requests by the non-lndians among whom the Cowtitz were li ving, in 1878 
officials of the Federal Government deemed it necessary to fonnally acknowledge two 
individuals to be the "chiefs" of the Lower and Upper Bands of the Cowlitz. I I ) Thereafter, 
until 1912, after bc lll chiefs died, the Federal Government communicated with the Tribe 
tluough these incii viduals as the official representatives of their people. j i 2 In 1878 and 1880, 
the local Supelmtendent also enumerated the members of both bands and then listed them 
together in that year's statistical tabulation. I I) This action constitutes further unam biguous 
federal jurisdiction over the amalgamated bands as single entity . 

Through the rest of the 19 t11 centmy, consistent with the then prevailing policy of focusing on 
individuallndians wbile minimizing tribal governments, Cowlitz Indians conti nued to be 
identified as such by, and provided services from, the Federal Govenunent. For example, 
although h 1893 annual report described how the Cowlitz Indians were absorbed into their 
surrounding settlement so that they hardly formed a distinct class, in 1894 the local 

107 Cowlitz, 25 Ind. CI. Conun. 442, 454-56 (June 23, i 971). 
lOS Id. at 456. 
109 ld. at 454-56. 
110 HTRat 75-76. 
111 Id. at 79, 85 . 
112/d. at 133-39. 
113 Jd. at 2 . 
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Superintendent stated that the Federal Government continued to provide for non-reservation 
Indians via schools and medical needs. 114 

The provision of services to, and actions on behalf of, Cowlitz Indians by the Federal 
Government continued into the 20th century. Descriptions of these actions and documentary 
evidence of the actions is provided by the Cowlitz submissions and is found in (he federal 
acknowledgment record . These services included attendance by Cowlitz children at BtA 
operated schools and authorization of the expenditure of money being held by the Department 
for health services, funeral expenses, or goods at a local store on behalf of Cowlitz Lndiam. • i ;; 

The local Indian Agency representatives repeatedly included Cowlitz Indians as among those 
for whom they believed they had supervisory responsibilities. For example, during the 1920s 
the Superintendent in the Taholah Agency represented the interests of the Cowlitz Tribe vis a 
vis state parties for purposes of asserting fishing rights. I 16 1n January 1927, the 
Superintendent ofthe Taholah Agency responding to an inquiry about a possible claim against 
the Government by the Cowlitz noted that "[t]he Cowlitz band are under the 'faho)ah 
Agency" not the T tJllalip Agency. I I? Later that year, the same Superintendent ~rrote to the 
principat of a school on the Yakama Reservation to seek information about certain students 
who attended school there. He stated that "[m]y jurisdiction includes all those Indians 
belonging to the Quinaielt, Quileute, Chehalis, Nisqually, Skokomish., Cowlitz, and Squaxin 
Island Tribes."IIS A later example is the A1IDual Report for 1937 in which a figur .. o[ 500 
"unattached Indians largely of Cowlitz tribe" are identified as "Indians under the supervision 
of the Office of Indian Affairs whose names do not appear on the census rolls at Indian 

. , ,119 agencIes .... 

Indeed, some representatives even spoke in terms of a Cowlitz "reservation" although none 
was ever estab ished . or the Tribe. For example, in April 1923, the Superintendent wrote to 
the Commissioner ofIndian Affairs regarding traveling expenses to describe "the reserva.tio~;:, 
under this jurisdiction, also the country inhabited by the detached Indian homesteaders." 

114 HTR at 95. 
115 Those challeng.ing a Secretarial decision in favor of the Cowlitz Tribe's acquisition request could argue that 
the provision of socia1 services to individual Cowlitz Indians does not demonstrate that the Tribe was under 
federa l jurisdiction in 1934. These arguments could be bolstered by statements iJl government correspondence 
that describe the Cowlitz Indians as "scattered all over the northwest," Cowlitz Tribe Document at 000011 
(included with Cowlitz Tribe's supplemental submission l \!1ne 18,2009), or as "Jiv[ingJ very much as white 
people do." Cowlitz Tribe Document at 00001 2- 13. Another example is a statement by lnterior Secretary Work 
in 1924 commenting in opposition on proposed legi slation that would have allowed the Cowl itz to fi le a claim 
against the United States. After describing how he understOod the CowlitZ lndians were then li ving, he 
concluded that "the Cowlitz Indians are without any tribal organization. are generally self-supporting, and have 
been absorbed into the body politic." HTR at 126. As with Colljer's 1933 statement, these statements are not 
consistent with the wide range of fedem! actioos and activi ties relating to the Cowlitz Tribe and its predecessors 
nor are they consistent with the Tribe 's lah!f acknowledgment, which determined that the Cowlitz Tribe 
continuously existed since at least 1855. The FAP determination belies the notion that the Cowlitz Tribe lacked 
political integrity. 
116 HTR at 124. Regardless of whether Cowlitz Indians had any acrual fishing rights, the Superintendent's 
actions demonstrate that BIA regarded the Cowlitz as under the protection aud jurisdiction of the Agency. 
117 Cowlitz Tribe Document at 0000 \6- 17. 
118 Jd. at 000018 . 
119 1937 Annual Report of the Commissioner of Indian Affa~rs to the Secretary of the Interior, at 250 ("Annual 
Report' ). 
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Included among the reservations is a reference to "the Cowlitz Reservation located in the 
Cowlitz River Valley." 120 

In 1904 the Cowlitz began a prolonged effort to obtain legislation to bring a claim against the 
United States for the taking of their land. 121 Evidence supporting this claim was presented to 
the Department and in 1910, the Department requested that Special Indian Agent Charles 
McChesney prepare a report on their claim. McCbesney's report concluded that the claim of 
Cowlitz indians was ajust one, and that they should receive compensation for land they had 
occupied and never ceded. The local Superintendent supported this repOli and described 
Cowlitz as follows : 

These Indians, like the Clallams, have never had any recognition at the hands 
of the Govcmment and were active allies of the United States during the Indian 
troubles ur tbe early days. These Indians are industrious and should be 
accord~J recognition. 1 estimate that there are about 100 members of thi s tribe. 
The Clallam and the Cowlitz Tribes are the only two tribes in Southwestern 
Wash.ington who have preserved their tribal identity who have not had any 
recognition from the government. 122 

Ultimately, the Tribe was not successful in obtaining speciallegislatioJ1, but it was awarded a 
judgment for its land from the Indian Claims Conunission. l13 

As mentioned above, Cowlitz Indians were enwnerated in the censuses taken in 1878 and 
1880,124 and during the early 20til century the armual Indian population reports often made 
mention of the Cowlitz Indians or Cowlitz Tribe, althougb they were not enumerated in the 
annual censuses required by til::.: Appropriations Act of July 4, 1884. ]::' s For exan1ple from 
1914 through 1923, the population table at the end of the Annual RepOli lncluded a figure for 
''tmattacbed Indians" in southwest Washington State that set forth an estimated number of 
Cowlitz. From 1930 through 1938, the total population of unenumerated Indians was listed 
separately from those enumerated, and each year a popUlation of approximately 500, 
identified as associated with ~he Taholah Agency, is described as either "scattered bands" or 
"unattached lndians largely of the Cowlitz Tribe.,,126 Although not identified in the census as 

120 Cowlitz Tribe Documents at 000002-03 and 000008-09 (duplicates). 
12 1 HT R at 105-09 . 
122 Id at J 09 . 
123 See 25 Ind. Cl. Corum. 442. 
124 Final Detellllination for Federal Acknowledgement decision, 62 Fed. Reg. 8463 (Feb. 18, 2000); 
Reconsidered Final Determination for Federal Acknowledgment, 67 Fed. Reg. 607 (Jan. 4, 2002). 
125 The Department's failure to enumerate the Cowlitz Tribe on various annual popuJaiion censuses for Tribes as 
opposed to individuallndjans during the 20 th century could be used by those opposed to the Cowlitz acqu isition. 
As discussed .• however, individual Cowlitz Indians were listed on some census roll . Moreover, Cowlitz was a 
landless tribe and thus it is logical and reasonable ro assume that ind ividuals would be listed on the rolls as they 
were located rather than listing the tribe as a whole. 
126 1ndians listed on these annual census lists compiled by the responsibl e BIA agency establ ishes that tho e 
Indians were under that particular agency regardless of where they resided., which at the time was also referred to 
as the "jurisdict ion" of the particular reporting agency. See Solicitor's Opinion, Status oftbe Ottawa Tribe of 
Oklahoma as "under federal jurisdiction 'on lune 8, 1934, af 5 (Oct. 7,20 ]0). Thus, being listed on such 
census popUlations can be sufficient to show that a tribe was " tmder federal jurisdiction" at the time of tbe census 
roll. /d. at 5-6. 
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a "tribe," the inclusion of Cowlitz Indians demonstrates evidence that those Indians were 
accounted for in official federal records and that while they lacked a land base they were still 
subject to federal oversight. 127 As a matter of practice at tJle time, the Indian Service did not 
enumerate the Cowlitz Indians in the annual censuses because ofBLA's administrative 
practice not to enumerate or compile a membership roll for tribes that lacked a reservation or 
other federal asset. 12& This practice is reflected in an October 1933 letter from Comm.issioner 
Collier to an individual seekjng enrollment with the Cowlitz Tribe. 

In addition to membership rolls or censuses, BIA also kept separate censuses by reservation 
that would include all individuals who obtained rights to that reservation 's land through 
allotments . For the roll associated with the Quinault Reservation, individuals were identified 
as being members of their own tribes, including Cowl.itz, not members of the Quinaull Tribe . 
The distinction is explained in a March 16, 1934 instruction to the Taholah Superintendent 
from Commissioner CoUier.. Collier explains that receipt of an altotment on the Quinault 
Reservation by a Chinook, Chehalis, or Cowlitz Indian did not mean that such Indian should 
be included on the tribal roll for Quinault, only that he/she should be included on the census 
roll for the Quinault Reservation. He continued by stating that " they should be enrolled, if 
\.U1der your jurisdiction, as Chinook, Chehalis, and Cowlitz Indians .,,1 29 

Other evidence of federal ~urisdiction and a continuing course of dealings relates to allotments 
issued to Cowlitz Indians. 30 The first allotment issued to a Cowlitz Indian occurred in 1888 , 
pursuant to the anlended Indian Homestead Act, Act of July 4, 1884, 23 Stat. 76, 96.131 

According to information gathered for the acknowledgment decision, approximately 20-30 
other off-reservation allotments were ultimately issued to Cowlitz Indians, some of which 
were granted as homesteads under the Homestead Act and some as Section 4 (public domain) 

\ 1.7 See also Cowl itz Tribe Document 000010: Letter from Superintendent, Taholah Indian Agency to 
Commissioner ofIndian Affairs (Ju ly 24, ) 904) (reporting that the Cowlitz Tri be ' living on the public domain in 
the Cowlitz River Valley" were "under my jurisdiction"); Cowlitz Tribe Document 000022: Letter from Deputy 
Disbursing Agent Taholah indian Agency to Mr. E. G. Potter (June 5, J 929) ("I will state that the Cowlitz Tribe 
ofJndians are within my jurisdiction . . .. "). 
128 But see supra note 6) and accompanying text., in which Collier in 1933 letter indicated th at the indian Service 
was not keeping enrollment information for the Cowlitz Tribe because it had no reservation and no tribal funds 
were on deposit under governm ent control. While Coll ier also stated that the Cowlitz Tribes was no longer in 
existence, this conclusion, of course, is not consistent wi th the Department's acknowledgement detemlination 
that the Cowlitz Tribe did exist throughollt the 20th century as a continuous po litica l entity. Collier's concJusory 
and unsupported statement shou ld therefore carry less weight than the thorough analysis o f the histor ical record 
r:erfon11ed for the acknowledgment decision . 
29 Interestingly, this treatment of Cowlitz indians differs greatlly from that of Collier 's j ust a year earl ier and 

minimizes any suggestion that Collier 'S characterization of the Tribe in the 1933 letter should have particular 
we.ight in a detennination of whether the Cowlitz Tribe was under federal jurisdiction in ) 934 . 
130 See also HTR at 92-93 0.78, City of Vancouver AR 637 5 ("No documentation has been found which 
explicitly declares that a public domain allottee 's tribe had to have been under Federal jurisdiction at the time the 
allotment was made. However, the overall context ofInd ian Service directives and agency documents 
concem ing public domain allotm ents very strongly indicates [hat the U.S. sought allotments for tribes for which 
it had an acknowledged responsibility.") (citing BAR 9123/96, 51). 
131 HTR at 90. See also HTR at 93-94, AR 6376 ("[The public domain allotment] program itself is based on a 
recognition that there were substantial number oflndians, including entire tribes, for which no reservation had 
been established by 1887 and for whom the Federal [G]ovemment had a responsibility.") (citing BAR 9123/96, 
53). 

101 



allotments under the General Allotment Ac1. 132 The Department's view at the time of 
acknowledgment was that "the law establishing the public domain allotments appears to treat 
non-reservation groups whose memhers got such allotments as having the same status as 
clearly recognized, reservation tribes .... There is supporting evidence that the allotment was 
based on a [f]ederal relationship.,,133 Furthennore, at the time the IRA. was passed, Lndians 
possessing homestead allotments on the public domain were still eligible to organize.1J4 

These allotments were issued as trust allotments, and there is substantial evidence that the 
Indian Service took actions in support of these allotments . For example, the local 
Superintendent supervised a sale of an Lndian allotment for James Satanas,135 wrote a letter to 
Lewis County protesting a possible tax sale of an allotment stilt in trust status, I 3(, and deaJt 
with probate activity associated with these lands. 

Some Cowlitz Indians also received allotments on the Quinault Reservation if they had not 
received one on another reservation or the public domain. The basis for such allotments is 
found in the Executive Order creating the Quinault Reservation and a 1911 Act. The 
November 4, 1873 , Executive Order established the Reservation for "the Quinaielt, 
Quillehutc, Hoh, Quit, and other tribes of tish-eating Indians on the Pacific Coast." The Act 
of March 4, 1911 confmned pre-existing allotment activity by directing the Secretary to make 
allotments on the Quinault Reservation "to all members of the Hoh, Quileute, Ozette or ol h.C l­
tribes of Indians in Washington who are affiliated with the Quinaielt and Qui leute tribes in the 
treaty and who may elect to take allotments on the Quinaielt Reservation rather than on the 
reservations set aside for these tribes. " 

In Halbert v. United Slates, 137 a suit filed by members of various tribes who had been denied 
allotments, the Court held that "the Chehalis, Chinook and Cowlitz tribes are among those 
whose members are entitled to take allotments within the Quinaielt Reservation, if without 
allotments elsewheR~ . " I3S As a part of the factuaJ backgrolmd for tl~e lawsuit, the Court noted 
that since 1905 members of the affected tribes had been receiving allotments, and that "[t]he 
record contains a stipulation showing that the applications were rejected but Dot disclosing the 
grounds of that ruling." 139 The reference to the "Cowlitz Tribe" in the Ralher! decision of 
1931, the action by Congress to provide allotments for "other tribes of Indians in 

132 Appendix III to the Genealogical Techn ical Report ("GTR") prepared in association with the Summary under 
the Criteria and Evidence for Proposed Finding, at 1 ) 1-12 (Feb. 12, 1997). 
133 Jd. 
134 See Solicitor's Opinion, March 6, ) 937, lOp_ Sol. on Indian Affairs 732 (U.S.D .1. 1979) ("Status of 
Wisconsin Winnebago"): 

It is my further opinion that these Indians are not denied the benefit of organization or land purchase 
because of the fact that they are not reservation Indians but possess homestead allotments. Section 8 of 
the Reorganization act provides that nothing contained in the act sha ll be construed to relate to lndian 
holdings of allotments or homesteads upon the public domain outside of any Indian reservation. This 
section applies to those provisions of the act which would affect the allotments and homesteads 
themselves and not to those provisions which extend privileges to persons who are Indians and who are 
members of a tribe. 

135 Cowlitz Tribe Document at # 0001 12. 
\'6 / d. at# 000123 . 
m Halbert v. United States, 283 U.S. 753 (1931). 
\J8 Id. , 283 U.S. a1 760. 
139Jd 
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Washington" in the 1911 Act and its implementation as to Cowlitz Indians, and the virtually 
consistent posi ti on taken by the Department to grant allotments to eligible Cowlitz Indians 
during the period from 1905 to 1930 supports a conclusion that the Cowlitz Tribe was under 
federal jurisdiction during this period of time. 140 

Finally, an important action by the Federal Government evidencing the Tribe was under 
federal jurisdiction in 1934 is the Department's approval of an attorney contract for the Tribe 
in 1932. In February of that year the locai Superintendent from the Taholah Agency attended 
a meeting of (he Cowlitz Tribe during which tribal delegates were chosen to work with 
attorneys who planned to bring claims on behalf of the Tribe against the United States. TIle 
Act of May 21, 1872, Revised Statutes § 2103, required that contracts between Indian tribes 
and attorneys had to be approved by both the Commissioner oflndian Affairs and the 
Secretary of the Interior in order to be valid. The Superintendent was present to observe the 
meeting and provided a report to the Commissioner describing how the tribal delegates were 
chosen. In April 1932, "in accordance with section 2103 of the United States Revised 
Statutes" the contract between "the Cowlitz Tribe or Band of Indians" and two attorneys was 
approved by the Conunissioner and the First Assistant Secretary. 14 ) This action to approve 
the Cowiitz Tribe's contract in 1932 supports a finding that it was considered a tribe subject 
to the statutory requirement for Department supervision of its attorney contracts, and thus 
" d C' d I' . d" ,,) 4 ') un er J.e era JUW; lctton. -

All of this evidence, taken together , supports our conclusion that prior to and induding 1934 
the Cowlitz Tribe retained and did not lose its jurisdictional status as a tribe "under federal 
jurisdiction." , 43 

B. Addition..al Considerations 

1. Card Room Submiss ions 

We have carefully reviewed the 2005 submissions to the NIGC arguing that the Cowlitz Tribe 
was not a restored tribe. 144 We have also reviewed the more recent, October 19, 20 I 0 
submission from Perkins Coie entitled: "The Cowlitz Tribe's Ineligibility to have Land 
Acquired in Trust under the Indian Reorganization Act of 1934." We find' these submissions 
UDpersuaSlve. 

1·10 See 67 Fed . Reg. 607. 
141 Cowl itz Tribe Documents at 000060-69 . 
1~2 See Sol icitor Op. M-35029 (Mar. 17, 1948) (Solicitor contrasted a "tribe" fTom an identifiable group of 
Indians" and noted that only tribes must Ilave their attorney contracts approved under section 2103 of the 
Revised StattJtes). 
143 Note that opponents of Cowlitz could also attempt to argue because the Cowlitz Indians were not enumerated 
Wlder the [RA, did not vote on the IRA. and had no efforts expended to gain land for tbem after the [RA, an 
argument could be made that they were not under federal jurisdiction in 1934. Organizing or participating in 
opportunities under tlle IRA should not be indicative of whether a tribe was under federal jurisdiction . Indeed. 
many tri bes that were clearly under the jurisdiction of the Federal Government chose not to organ ize under the 
IRA . See Haas Report, table D at 33-4; 70 Mich. L. Rev. 955 . 
144 Response to the Request oftbe Cowlitz Indian Tribe For a Restored Lands Determination, Submitted by 
Perkins Coie (Nov. 15,2005). 
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In the 2010 Perkins Coie submission on behalf of certain card rooms ("Card Rooms 
Submission"), they argue that the Cowlitz Tribe could never establish that it was under federal 
jurisdiction. 145 In this submission it is argued that : 

The evidence on which the Tribe relies, however, is not evidence of a federal 
relationship with the Tribe qua tribe, but rather evidence of interactions 
between the Federal Government and individuals of Cowlitz descent. As the 
Tribe accurately argued in 2005, the Federal Government held the explicit 
view that there was no "Cowlitz Tribe" during the 20th century . Consequently , 
there j<; no reasonable basis for finding that the Tribe was "under federal 
jurisdiction" in 1934. 146 

Significantly, the Card Submission is devoid of any factual basis or supporting 
doclunentation, that "[i]n the Federal Government ' s e~es, the Tribe ceased to exist in 1880, 
and was not acknowledged to exist again until 2002." ~7 Similarly, the submission does not 
posit any factual basis as to why the Cowlitz Tribe was not under federal jmisdiction in 1934. 
Moreover, the Card Room's argument conflates the modem, more formal , notion of federal 
recognition with the 1RA's reliance on "recognized Indian tribe" and '"under federal 
j urisdiction." And, as discussed previously, the concept of " federally recognized t.ribe" is 
distinct from the tenn "recognized Indian tribe" as used in the IRA. The legislative history 
indicates that Congress most likely used the term "recognized Indian tribe" in the ethnological 
and cognitive sen se. The facts and the record show that the Cowlitz Tribe was "recognized" in 
1934 as that term was used in the IRA. \48 We note, however, that recognition is not the 
inquiry before us. Rather it is the concept of "under federal jurisdiction" in 1934 that is 
addressed . And as discussed above, because being federally recognized in the political sense 
today is not synonymous with "under federal jurisdiction," in our view the Tribe's admission 
that there was no formal government to government relationship (formal federal recognition) 
in 1934 is not fatal to the conclusion that the Tribe was under federal jurisdiction ill 1934. 
Furthennore, the requirements to satisfy the IGRA Section 20 exceptions are not necessari ly 
in contravention with the jurisdictional analysis and thus the NIGe opinion that the Federal 
Government did not have a government to government relationship with the Tribe fm' a 
certain period of timeH 9 is also not fatal to the detennination that the Tribe was under federal 
jw-isdiction in 1934. 

Lastly the Card Rooms argue that the Tribe does satisfy any of the three Breyer examples. 
But, contrary to this argument and as discussed above, the information provided by the Tribe 
and the larger record provide sufficient evidence that is consi stent with Justice Breyer' s 

1.5 "The Cowlitz Tribe's Ineligibility To Have Land Acquired in Trust Under the Indian Reorganization Act of 
1934." Submitted by Perkins Coie on behalf of Dragonslayer, Inc. and Michels Development (Oct. 19,20 10). 
l.f6 Id at 2. 
147 Id at 8. 

145 Even if Congress had used the renn "recognized Indian tribe' to mean "federally recognized tribe," Congress 
did not opt to modifY that telm with "now." As a result, Congress did not require that the tr ibe at issue be 
federally recognized in 1934. TIle Cowlitz Tribe' s subsequent federaJ recogn.ition therefore is sufficient. 
149 In 2005 the National Indian Gaming Commission issued a decision that concluded that the Cowl itz Tribe was 
restored to recognition such that these lands, if acquired in trust, would be subject to the restored lands exception 
oftbe Indian Gaming Regulatory Act, 25 U. S.C. § 2719(b)(1 )(8){iii) . This conclusion was based upon a rmding 
that between at least the earl y 1900s and 2002 the Tribe was not fonnally recogn ized by the United States. 
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reference to the types of actions that could constitute evidence of a tribe being under federal 
jurisdiction, even if BJA officials did not know it at the time. 

2. Grand Ronde Submission l50 

The Grand Ronde submission to the NIGC was in 2005, before the Carcieri decision., and was 
submitted as part ofNIGC's evaluation of the Cowlitz Tribe's request for an Indian lands 
determination under IGRA. We have reviewed it as part of the record before us on the land 
into trust decision. In that submission, Grand Ronde argues that IGRA requires "federal 
recognition" which they argue is a "formal recognition ofthe tribe by Congress or Executive 
Order and evidence of a continual political relationship with that entity. "IS They then focus 
on the Bureau's fmdings that both the Upper and Lower Cowlitz bands were federally 
acknowledged . They dismiss these findings by arguing: "[t]hese events show federal officials 
generally acknowledged the existence of the Upper and Lower Cowlitz as tribal entities, but 
they do not provide evidence that the Cowlitz Tribe was formally recognized .,, 152 

Like the Card Room Submission., Grand Ronde is analyzin~ the concept of "federally 
recognized tribe," which is a modem concept of the late 20 CentUly. It is a different 
concept than "under federal jurisdiction" in 1934. Finally, Grande Ronde argues, and ""iIGC 
later relied on, an October 29, 1975, letter from the Commissioner of Indians Affairs to 
Senator Abourezk stating tJ1at there had been no "continuous official contact between the 
Federal Government and any tribal entity wruch it recognizes as the Cowlitz Tril:··c of 
Indians." Again, this confuses the concept of recognition under the IRA in 1934 and federal 
recognition under the lORA and its regulations . Further, tllis letter pre-dates the 
acknowledgment regulations 0:' : 978. In any event, it does not shed light on the concept of 
"under federal jurisdiction" in 1934. 

Conclusion 

Based on our analysis ofthe Cowlitz Tribe's history, We conclude that (1) the Cowlitz was 
under federal jurisdiction from at least 1855; and (2) that this jurisd iction continued and was 
in effect in 1934. 

The Tribe argues that there is : 

volwninous evidence that the [F]ederal [G]ovemment was exercising 
jurisdiction over the Cowlitz Indian Tribe during the 1934 time period, 
including explicit statements to that effect, (requiring approval of attorney 
contracts, administering of allotments and trust Jand, making heirship 
determinations and probate proceedings, providing education, health and other 
services management of funds, protection of fishing Lights against S-L<!.c 
interference, and the keeping of census and other vital records), ... makes it 

150 Confederated Tribes orthe Grand Ronde Community of Oregon 's Response in Opposition to the Cowlitz 
Ind ian Tri be ' s Request for a Restored Lands Opinion (Nov. 8, 2005). 
151 Id at 9. 
152 Jd. 
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difficult to understand how the Department could conclude that the Cowlitz 
Indian Tribe was not under federal jurisdiction for Carcieri purposes.IS3 

We agree with the conclusion it draws from the evidence in the record, al though we interpret 
the implications of Carcieri differently. The historical record provides no clear evidence that 
the United States telminated the Tribe 's jurisdictional status, or that the Tli.be otherwise lost 
that status, at any point between the mid-1850s and 1934. ill fact, the Cowlitz Tribe was 
federally recognized as a tribe in 2002 based on evidence of a continuous political existence 
since at least 1855. Moreover, the record as a whole shows that there was a continuous course 
of dealings that strongly reflects federal supervision of the Tribe and its members prior to, and 
including, 1934 and into the present day. This course of dealings with Cowlitz existed from 
at least 1855 in which a band of the Cowlitz Tribe entered Treaty negotiations with the United 
States. As the record further shows, these course of dealings continued past 1855 to include a 
diverse array of federal interactions with Cowlitz, including a continued interest in negotia1'in~ 

a treaty, federal appointment of tribal leaders, a Secretalial approved attorney contract for the 
Cowlitz Tribe in 1932, numerous Indian Service efforts focused on services and 
responsibilities 10 the Cowlitz Indians related to land allotments h.eld in trust from the early 
1900s and beyond, which included protecting allotted lands, holding income generated by the 
land, and probating the estates ofIndians who had received the homesteads. Additionally, 
throughout the 20th Century efforts were made to assist with education, health care, and 
fi shing activities of the Cowlitz lndians. Lastly, throughout this time tl1ere are regu lar 
references in government documents to Cowlitz Indians and the Cowlitz Tribe. The Tribe and 
its members are repeatedly mentioned in the annual reports of the Indian Service, and are 
identified in a Congressional act and confinned by a Supreme Court decision to be a tribe 
whose members may be eligible for allotments on the Quinault Reservation. This evidence is 
sufficient to conclude that the jurisdictional relationship between the Tribe and the United 
States remained intact. Based on this evidence and the lack of clear evidence of termination 
of the jurisdictional relationship, we conclude that based on the evidence in the record as a 
whole, the Cowlitz Tribe was under federal j urisdictioD in 1934 for purposes of taking land 
into trust under the IRA. 

8.3 25 C.F.R. 151.10(8). THE NEED OF THE INDIVIDUAL INDIAN OR TRIBE FOR ADDITIONAL 
LAND. 

Section 151.1 O(b) requires consideration of the '"the need of the . .. tribe for additional land." 

As a general matter, the Cowlitz Indian Tribe' s need to acquire land is dire because the Tribe 
cun-ently holds no trust land whatsoever. As a consequence of tlle United States i:il storical 
failure to enter into a treaty with the Cowlitz, and its subsequent opening of Cowli tz lands to 
non-Indian settlement without compensation, the Tribe lost its lands and became dispersed. 
Over the course of time, the Tribe's landless status caused the United States to determine that 
the TJibe 's governmenHo-govemmel)t relationship with the United States bad been 
terminated. While the Tribe completed the administrative Federal Acknowledgement Process 
with the U.S. Department ofthe Interior in 2002, resulting ill) restoration as a federall _'­
recognized tribe~ the Tribe stiIl is noi the beneficial owner of any lands held in trust by the 
United States. Placement of the Cowlitz Parcel into trust will promote tribal :;elf-

151 Cowlitz Supplemental Submission at 7 (AI g. 17, 20 I 0). 
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determination, provide opportunities for economic development, and aid in the construction of 
Indian housing. The Tribe's Business Plan details the Tribe's unmet needs and its strategy for 
generating revenue to address those unmet needs, which hinge on the trust acquisition of the 
proposed property . The proposed trust acquisition will provide a land base from which the 
Tribe may exercise govemmentaJ powers and operate governmental progTams to serve its 
membership, and will allow the Tribe to operate an enterprise which will provide the revenue 
for these programs. 

The BIA has considered the Tribe's need for lands in trust status and finds that the Tribe has a 
demonstrable need to acquire the Cowlitz Parcel in trust. 

8.4 25 C.F.R.1S1.10(C). THE PURPOSES FOR WHICH THE LAND WILL BE USED. 

Section l5l .10(c) requires consideration of the purposes for which the land will be used . 

As detailed in the Final EIS, the Tribe proposes to construct -tribal facilities including a 
20,000 square foot tribal government office building, a 12,000 square foot tribal cultural 
center, and approximately 161ribal elder housing units. As detailed in the TIibal Business 
Plan, the Cowlitz Tlibe proposes to operate the following programs from the trust land: Tribal 
Government and Administration, HeaJth Care and Social Services, Housing, E lder Services, 
Education, Cultural Preservation, Transportation, and Environment and Natural Resources. In 
addition, the tribal plans to const.mct and operate a Class HI gaming casino resort complex, 
parking facilities, a:1 RV park, and a wastewater treatment plant on the Cowl itz Parcel. The 
project plans call for 134,: 50 square feet of gam; ng floor (including 3,000 VLTs, 135 gaming 
tables, and 20 poker tables); 355 ,225 square feet of restaurant and retail faci lities and public 
space; 147,500 square feet of com'ention and mUlti-purpose space (with seating for up to 
5,000); and a 250 room hotel. The proposed facilities would occupy most of the project site. 
The BrA fmds tba': '_~1e stated purposes for which the land will be used appropriately meet the 
purpose and need for acquiring the lands in to trust as described in Section 8.3 of this ROD. 

8.5 25 C.F.R.1S1.10(E). IF THE LAND To BE ACQUIRED Is IN UNRESTRICTED FEE STATUS, 
THE IMPACT ON THE STATE AND ITS POLITICAL SUBDIVISIONS RESULTING FROM THE 
REMOVAL OF LAND FROM THE T AX ROLLS. 

Section 151.10(e) requires consideration of the impact on the state and its political 
subdivisions reSUl ting from removal of land from the tax rolls. 

By letters dated March 9-10,2004 and July 11, 2008, in accordance with 25 C.F.R. 15 1.10, 
the BIA notified iI- c State of Washington and Clark County that they would have 30 days in 
which to provide written comments as to the Cowlitz trust acquisition's potentia l consequence 
on rcguJatory jurisdiction, real property taxes, and special assessments . The State and the 
County submitted comments in response, and the Tribe responded to the substantive 
comments received. Based on the conunents and the responses thereto provided by the Tribe, 
the BlA has made the determinations below concerning impacts to state and local 
governments resulting from removal of land from the tax rolls: 

State an9 County Taxes: In the Tribe's EPHS Ordinance, the Tribe has agreed to 
compensate the County and 10caJ districts on a biannual basis in lieu of ¥1l"operty taxes for 
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revenues lost as a result of the removal of the Cowlitz Parcel from the tax rolls, consistent 
"vjth the customary assessment procedures used by the County Assessor a,nd State 
Constitution. Such compensation is to be paid to the extent not otherwise specifically 
provided for (a) elsewhere in the Tribal EPHS Ordinance, or (b) in any Class III Gaming 
Compact subsequently entered into between the Tribe and the State pursuall[ to the federal 
Indian Gaming Regulatory Act (including payments from the local Impact Mitigation 
Fund). It is (It>reed by correspondence between the County and Tribe thai payment in lieu 
of taxes includes all property ta'{es which would have been received for the real property, 
improvements and personal property located in Clark Counly had the Tribe been subject 
to property taxes (see Appendix W of the Final E1S) . 

In addition, in the EPHS Ordinance the Tlibe agrees to collect sales tax as appropriate on 
all sales to non-Indians that take place on the proposed trust property in business 
enterprises owned and operated by the Tribe. The rate of collection shaJl be in 
confolmance with the applicable State-County blended tax rate as provided by the 
Washington Department of Revenue and confined upon tribal request by the County. The 
Tribe agrees to remit such sales tax to the State of Washi ngton consistent with state law 
requirements. Furthermore, the Tribe has agreed to make an annual payment that is the 
equivalent of the transient occupancy tax that it would otherwise be required to co llect if it 
were a private employer pursuant to Clark County Code Chapter 3.16. Additionally, the 
Tribe's EPHS Ordinance requires the Tribe to participate in and make payments to the 
CCFD 12 Locallmprovernent District should one be established to secure funding for 
equipment and fi re services (LID). 

Financial Mitigation Required b" the Washington State Compacts: Although the Tribe 
has not completed negotiations with the State for a Class III compact, all of the other 
Washington State lTibal gaming compacts contain provisions establishing funds for 
community impacts and charitable contributions. It is unlikely that the Cow li tz compact 
wi ll differ substantially from the others. By these provisions, the Washin gton ttibes have 
agreed to set aside two percent of net win from Class III table games to be used to offset 
the impacts on law enforcement, emergency services, and other service agencies of local 
jurisdiction;; materially impacted by Class In gamlng. ]n addition, the Washington tribes 
have agreed to set aside one percent of the net win from Class III machines for local 
impact mitigation and charitable contributions to the local community. It is anticipated 
similar provisions would be required of the Cowlitz Tribe. 

The potential fiscal impacts of the Preferred Alternative were comprehensively evaluated in 
the Final EIS. The Department finds that the impacts of removing the subj ect property from 
the tax rolls are not significant because of the degree to which the Tribe ' s direct and indirect 
payments to the State and Clark COlmty offset the loss ofreal property taxes that would occur. 
(Even if there were a tax loss however, the Department likely would find that the benefit of 
providing a reser'.' xl land base to a landless tribe outweighs the burdens imposed by a modest 
loss of tax income to local governments.) Potential impacts to regulatory j uri sdiction are 
discussed below. 
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8.6 25 C.F .R. 151.1 O(F). JURISDICTIONAL PROBLEMS AND POTENTIAL CONFLICTS OF LAND 
USE WHICH MAY ARISE. 

Section 151.1 O(t) requires consideration of jurisdictional problems and potential conflicts of 
land use which may arise. 

The Cowlitz Parcel is located in an unincorporated portion of Clark County. Accordingly, 
Clark COW1ty currently exercises land use jurisdiction over the Cowlitz Parcel. Through the 
Tribe"s EPHS Ordinance, the Tribe has agreed to address all major jurisdictional issues, 
induding, but not limited to: making development consistent with speci·fic County ordinances 
applicable in 2004 (at the time the now-rescinded MOU was executed); paying development 
and other processing fees; making development consistent with building and design standards 
set out in County ordinances; and compensating the County law enforcement prosecuting 
attomey's office, courts, school and fire districts that will provide public services on the 
Tribe's trust lands. 

In 2007, Clark COlmty revised its Comprehensive Growth Management Plan to expand the 
boundary of the La Center UGA in a way that would encompass the Cowlitz Parcel. The 
intent of the expa:lsion was to allow the County to extend "urban level" service to these lands 
including the Cowlitz Parcel. On May 14,2008, the GMHB issued a decision that effectively 
remanded the matter of expansion oftbe urban growth area back to Clark County. The 
G1vfHB's decision wa::) upheld by the Washington Court of Appeals in 20ll, resulting in the 
removal of the land from the La Center UGA. Regardless of whether the litigation resulted in 
the Cowlitz Parcel being within the La Center UGA or being removed from the UGA and 
returned to agricultural zoning, the Prefen-ed Alternative vvill conflict with the COllllty land 
use designation for the parcel since a gaming facility is inconsistent with both the light 
industrial designation imposed under the UGA expansion, as well as an agricultural zoning 
designati(1n. The JIA has determined that the benefits to the Tribe of providing it with a 
reserved ~Zll1d base outweigh concerns related to the area's Growth Management P;::in 
designation. Further, the BIA notes that the area in which the Cowlitz Parcel is located is 
expected to become more urbanized in the future, reducing the potential land use conflicts 
between the trust parcel and the surrounding area. Finally, the BLA notes that once the land is 
taken into trust it no longer will be subject to local zoning (except to the degree that the Tribe 
has agreed to comply with such in the EPHS Ordinance) and therefore futu re Hearing Board 
determinations will no longer be applicable to the Cowlitz Parcel. 

A munber of comments on the Trjbe's fee-to-trust request application and the Final EIS 
indicated concem that placement of lands into trust could complicate state and local 
governance with regard to applying enviromnemal laws wliformly and equitably over a 
geographic area, and concern that State and local jUlisdictions are more stringent than their 
federal cOLiLerparts in the areas of envirolID1cntal protection and public heal th and safety. 
Commenters stated that compliance with Clark County's 2004 ordinances as required through 
the Tribe's EPHS Ordinance would not provide a sufficient level of environmental protection 
as the County has since (or is in the process of) adopting amendments to jts ordinances that 
would result in more stringent protection thresholds. Some comments received are, in part, 
argumems about wh.ich government should have jurisdiction over the Tribe's lands and are 
not grounded in significant actual deficiencies in the Tribe's ability to manage its land . 
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The environmental and land use impacts of the Preferred Alternative were evaluated in the 
Final EIS. Potential land use conflicts in light of the upholding of the Hearing Board decision 
regarding expansion of the La Center UGA are addressed in Section 3.2.3.1 of the ROD. BTA 
is aware that there may be some conflicts between the proposed uses of the trust property and 
the existing County land use designations in the area, but these conflicts are not sufficiently 
great that tbey should be an impediment to acquiring the land in trust, and any resulting 
adverse environmental impacts will be reduced through the mitigation measures described in 
Section 6.0 of this ROD. 

The IRA reflects a federal policy of encouraging tribal self-government and economic self­
sufficiency, and one of the mechanisms to promote these policies is the acquisition ofland in 
tnlSt. for that rc,:son Congress fully intended that trust lands would be free from state and 
local regulation. While tltis starutory scheme will undoubtedly result in some differences 
between the current jurisdictional requirements for the Cowlitz parcel (and surrounding areas) 
and those applicable to the parcel once in trust, the Cowlitz parcel will not be unregulated; it 
will be subject to federal and tribal law which include stringent environmental, health and 
safety requirements. The Tribe is obligated to comply with numerous mitigation measures Ul 
the Tribe's EPHS Ordinance, which are specifically designed to protect ihe local community 
from adverse impacts, and which in fact require that the Tribe develop the property in a 
manner thal is consistent with specified County environmental and land use ordinances. 
These obiigation may be enforced by both the County and the NIGC. While these 
obligations may not be identical in every respect to current County requirements or County 
requirements that are being developed, they adequately address the potential adverse 
environmental effects of land use conflicts resulting fi·om the trust acquisition. 

In sum, the BIA has determined that the combination of Federal and tribal regulatory 
oversight, and the ongoing practice of consultation and coordination between the Tribe and 
Federal. State, and local agencies will avoid potential adverse consequences caused by the 
creation of tlibal governmental jurisdiction over the Cowlitz Parcel. 

8.7 25 C.F.R. 1S1.10(G). IF THE LAND To BE ACQUIRED Is IN FEE STATUS WHETHER THE 
BIA Is EQUIPPED To DISCHARGE THE ADDITIONAL RESPONSIBILITIES RESULTING FROM 
THE ACQUISITION OF THE LAND IN TRUST STATUS. 

The subject property does not contain any resources requiring BlA management assistance. 
The Tribe wi il maintain all roadways and utilities. The Tribe will pay for any municipal 
services that may be required in connection with the trust property. To the contrary, this trust 
acquisition will facilitate tribal economic development, which in tum will result ill increased 
tribal self-suffici ency and, ultimately, less dependence on the Federal Government and 
specifically the BlA. Accordingly, the BlA is able to admlnister any additional 
responsibilities that may result from this acquisition. 
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8.8 25 C.F.R.1S1.1 O(H). THE EXTENT OF INFORMATION TO ALLOW THE SECRETARY TO 
COMPLY WITH 516 DM 6, ApPENDIX 4, NATIONAL ENVIRONMENTAL POLICY ACT REVISED 
IMPLEMENTING PROCEDURES AND 602 DM 2, LAND ACQUISITIONS: HAZARDOUS 
SUBSTANCES DETERMINATIONS. 

Section 15 1.1 O(h) requires consideration of the extent to which the applicant provided 
information that allows the Secretary to comply with 516 OM 6, Appendix 4 (NEP A Revised 
Implementing Procedures), and 602 DM 2 (Hazardous Substances Detelminations). 

The BIA's guidelines for NEPA compliance are set forth in the BIA NEPA Handbook, 59 
lAM 3-H (May 5, 2005). This ROD documents the Department's compliance with NEPA 
tluough the preparation of an EIS. Compliance with NEPA is described in detail in Section 
1.5 of this ROD. 

1n accordance with Department of the Interior Policy (602 DM 2, Land Acquisitions: 
Hazardous Substances Determination), the BIA is charged with the responsibility of 
conducting an environmental site assessment for the purposes of determining the potential of, 
and extent of liability for, hazardous substances or other environmental remediation or injury. 
The record includes a Level I Contaminant Survey dated October 14, 2008, reflecting that 
there were no hazardous materials or contaminants on the property at that time. As required 
by current BIA procedures and ASTM E 1527-05, ifnecessary, an update to the site 
assessment will be completed within the six month period prior to the Department acquiring 
title to the property. 

Accordingly, the Department concludes that after review and independent evaluation, the 
proposed Federal action to approve the Tribe's request to accept into trust the above-described 
property for the p:_lrpose of operating a gaming facility, subject to the conditions and 
commitments contained in Section 6.0, Mitigation Measures, of this ROD is appropriate. 

8.9 25 C.F.R § 151.11(8). THE LOCATION OF THE LAND RELATIVE TO STATE BOUNDARIES 
AND ITS DISTANCE FROM THE BOUNDARIES OF THE TRIBE'S RESERVATION. 

The Tribe does not currently have a reservation, although the Cowlitz Parcel is located in the 
same state and in the same general geographical area of a significant percentage of its 
members and not too distant (about 22 mi les) from its current tribal oHices. In1portantly, the 
Cowlitz Parcel is located near a site originally recommended by a federal agent for a 
reservation for the Tribe during the time period in which the United States sought to ent~r into 
a ia:'Id cession treaty with the Tribe .. More speci.fically, in 1854 Indian sub-agent William H. 
Tappen wrote to Washington Territory Governor and Western Tenitory Supelintendeot Isaac 
I. St<!vens conceming sub-agent Tappen's "views relative to the extinguishment of Indian 
Titles 10 Lands" in southwestern Waslungton and Oregon. Tappen recommended that land 
should be reserved for the Cowlitz on the Chalatachie prairie, which is located only about six 
miles to the east of the Cowlitz Parcel. In addition, as discussed in Section 9.0 of this ROD, 
the Tribe has significant other historicaJ and modern connections to the area in which the 
Cowlitz Parcel is located. 
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8.10 25 C.F.R. § 1S1.11(C). WHERE LAND Is BEING ACQUIRED FOR BUSINESS PURPOSES, 
THE TRIBE SHALL PROVIDE A PLAN WHICH SPECIFIES THE ANTICIPATED ECONOMIC 
BENEFITS ASSOCIATED WITH THE PROPOSED USE. 

The Tribal Business Plan, prepared as part of the Tribe's application under 25 CFR 151 , was 
presented to the pubhc as Appendix E to the Final EIS . The Plan presents the tribal 
government's unmet needs, the anticipated economic benefits deriving from the proposed 
acquisition, and the proposed tribal expenditures on governmental programs. In particular, 
the Plan provides an analysis of anticipated gaming revenues, and the use of the gaming 
revenues to fund tribal government infrastructure, to develop and fund a variety of social, 
educational, environmental, health, housing, cultural and other programs and services for 
tribal members, to provide tribal members with meaningful employment opportunities, and to 
stabilize and diversily the tribal economy, creating more career opportunities for members 
and other economic development opportunities. Review of the Business Plan and the BrA's 
comprehensive analysis of the socioeconomic impacts of the acquisition in the Final EIS lead 
the Department to conclude that the Tribe's Business Plan accurately describes lhe projected 
economic benefits that are associated with the proposed use. 

8.11 25 C.F.R. § 151.10 AND 25 C.F.R. § 151.11(D). CONSULTATION WITH THE STATE OF 
WASHINGTON AND LOCAL GOVERNMENTS HAVING REGULATORY JURISDICTION OVER 
THE LAND To BE ACQUIRED REGARDING POTENTIAL IMPACTS ON REGULATORY 
JURISDJCTION, REAL PROPERTY TAXES, AND SPECIAL ASSESSMENTS. 

As discussed above, by letters dated March 9-10 2004, and July 1),2008, in accordance with 
25 C.F.R. 151.10 and 25 C.F.R. § ] 51.11(d), the BLA notified the State of Washington and 
Clark County that they would have 30 days in which to provide wlitten comments as to the 
acquisition's potential consequence on regulatory jurisdiction, real property taxes, and special 
assessments. [11 a letter dated August 11,2008, the State ofWashingtoD decJined to COllunent 
on the proposed trust acquisition and initial reservation status prior to a federal determination 
on the proposed action. Clark County submitted two letters in response to the BIA's­
notification letters dated August 11, 2004 and July 31,2008. In general, the comments 
submitted in the County's 2004 letter raised the same or similar concerns as the comments 
received on the Draft EIS and have been addressed in Appendix B and Appendix C of the 
~ < inal EIS. The County's letter of2008 provided information conceming tax asse,ssments for 
the property, and did not raise any significant issues. 

Pursuant to 25 C.F.R. § 151.10, the Tribe was provided a coPY of the comments received from 
the State, and Clark County and given an opportunity to respond to them. The BlA has 
reviewed the Tribe 's responses to the comments and other information submitted by the Tribe 
in support of its fee-to-trust request, and finds thai the Ttibe has adequately addressed the 
concel11S of the State, and local governments, as well as the BIA, with respect to acquiring the 
Subject Property in trust. See discussion in Section 8.6 of this ROD. 

Consultations with Clark County have been ongoing. Effects upon Clark County are expected 
to be effectively mitigated under the Tribe's EPHS ordinance approved by NIGC as a 
provision of the Tribe's amended gaming ordinance, or through other m.itigation specified in 
the Final EIS and this ROD. 
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9.0 DECISION TO ISSUE A RESERVATION PROCLAMATION AND 
ELIGIBILITY OF THE LAND FOR GAMING 

A reservation proclamation is one of the proposed actions in the Draft and Final 
EnvirolUnentalimpaci Statements. The Cowlitz Tribe submitted an amended and reorganized 
request for a reservation proclamation for the 151 .87 parcel in Clark County, Washington 
prepared in accordance with the BTA Guidelinesfor Proclamations on August 11,2006. 
As described in both the EIS and the Cowlitz Tribe's 2004 amended fee-Lo-trust application, 
the Tribe has requested that the Secretary proclaim the Cowlitz Parcel to be the reservation of 
the Cowlitz Indian Tribe pursuant to the authority provided by Congress in Section 7 of the 
IRA The Tribe further has requested that the decision on a reservation proclamation be made 
concurrently with the decision on the trust acquisition. The Assistant Secretary for Indian 
Affairs has been delegated authority for both a reservation proclamation and the acquisition of 
trust title to (he property. Accordingly, a consolidated set of decisions with respect to the 
Cowlitz Parcel simplifies the administrative record and leads to better decision making on the 
part of the BIA and the Department. 

Each ofllie elements required by the BlA's reservation proclamation guidelines is addressed 
in the tribal request and summarized below. 

9.1 RESOLUTION ENACTED BY THE TRIBE 

A copy of Tribal Council Resolution No. 2004-24, dated October 2, 2004, in which the 
Cowlitz Tribal Council requests that the Assistant Secretary for Indian Affairs proclaim the 
Cowlitz Parcel to be the Tribe's initial reservation has been submitted as part of the amended 
request submitted (0 the Bureau of Indian Affairs on August 11 , 2006 . 

9.2 DOCUMENT WHICH TRANSFERS TITLE OF THE SUBJECT PROPERTY INTO TRUST FOR THE 

TRIBE 

The deed, transferring title into trust status, will be signed by the appropriate Bureau of Indian 
Affairs official i.I!'Jl1ediately prior to the Department acting on the reservation proclamation. 
Therefore, as contemplated by the reservation proclamation guide] ines, the deed wil l be 
available, as part of the tribal request, at the time of Departmental action. As noted above, the 
fee-to-trust and reservation proclamation requests have been administratively connected 
through the NEP A process and are logically connected as elements of the proposed action. 

9.3 A PLAT, PLOT OR FORMAL SURVEY 

The Tribe has provided a plat map, formal survey and detailed legal description of the land 
proposed as initial reservation in both the fee-io-trust application and request for a reservation 
proclamation. 

9.4 30-DAY NOTICE OF THE PROPOSED RESERVATION PROCLAMATION PROVIDED BY THE BIA 
TO STATE COUNTY AND MUNICIPAL GOVERNMENTS WITH JURISDICTION OVER THE LAND 

BIA provided notice to Clark County and the State of Washington that the Proposed 
Reservation parcel was being considered for reservation status pursuant to Section 7 of the 
IRA, initial ly by letter dated March 9, 2004, and again by letter dated July 11, 2008. 
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9.5 SUBMISSION OF ANY COMMENTS IN RESPONSE TO 30-DA Y NOTICE 

Clark County responded to the March 2004 letter with comments making two main points: (i) 
that a reservation proclamation could "hasten" and "accentuate" the impacts of taking land 
into trust and removing the land from local land use requirements, particularly with respect to 
trafflc, and (ii) that considering the parcel as eligible [or gaming under the initial reservation 
exception in IGRA would remove the requirement for gubernatorial concunence in the 
Department's decision to allow gaming on the parcel. The Cowlitz Indian Tribe provided a 
response to thes0 conunents on May' 4,2004, which indicated that: (i) the Tribe had agreed to 
mitigate potentia. impacts to traffic and other services in its MOU with the County, and tbat 
the proposed reservation status of the land would not affect the ability of the County to 
develop the rest of the area surrounding the Cowlitz Parcel as it chooses, and (ii) the Tribe 
had informed County staff that the Tribe is eligible for and would seek to qualify t!le parcel 
for gaming under either the initial reservation or restored land exceptions in lORA Section 20, 
neither of which require gubematorial concurrence. 

The BIA believes that impacts to Clark County have been fully l"llld adequately addressed 
through the NEPA process and are mitigated through the Tribal bPHS Ordi~lance the 
provisions of which have been incorporated into the amended gaming ordinance that was 
approved by the NlOC on January 8, 2008. Further, the property is eligible for gaming 
without gubernatorial concurrence, through a reservation proclamation as the Tribe's irlitial 
reservation as discussed in Section 9.13. 

9.6 BRIEF NARRATIVE SUMMARY OF THE TRIBE'S GOVERNMENTAL ORGANIZATION AND 
HISTORY 

The Cowlitz Indian Tribe has submitted information which is responsive to this requirement, 
in both its fee-to-trust application and the amended request for a reservation proclamation .. As 
outlined in the tribaI governing docwnent provided by the Tribe, the Tribe operates under a 
constitution that establishes a 22 member Tribal Council. Among the powers and duties of 
the Ttibal Council is the ability to acquire land for the Tribe and to accept the ownership of 
land in trust, with [j.nal approval from the general membership. 

The Tribe submitted a sigruflcant amount of info rro ati on concerning its history, and that 
history has been analyzed by the BIA Regional Director in his reconunendation 
memorandum. The Tribe's history has also been analyzed by the NIOC in its November 22, 
2005 Restored Lands Opinion, and tribal historical infonnation was sununarized in the Draft 
and Finai EISs. T~;ose summruies and analyses are incorporated by reference in tllis ROD. In 
sum, however, the Department concludes that the failure of the United States to set aside any 
lands for the Tribe before the- Tribe's lands were opened to non-lndirui settlement 10 the 19th 

century, the Tribe's refusal to be moved outside of its hjstorical territory to another tribe's 
reservation in the northern part ofWashingtoD tenitory, the Tribe's demonstrated historical 
and modem connections to the Lewis River area in which the Cowlitz Parcel is located, and 
the Tribe's continued landlessness even after restoration to federal recognition, all support the 
issuance of a reservation proclamation for Cowlitz Parcel, to provide the Tribe with a 
federally-protected land base in an area of histOlical and modem significance to it. 
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9.7 BRIEF NARRATIVE DESCRIBING THE ORIGIN OF CURRENT RESERVATION 

TIle Tribe currently does not have either trust land or a reservation. 

9.8 BRIEF NARRATIVE SUMMARY OUTLINING THE ORIGIN OF THE SUBJECT LAND IN TRIBAL 
OWNERSHIP 

TIle Cowlitz Parcel is composed of nine parcels tota) ing approximately 151.87 acres, and title 
is currently held by the Tribe's development partner, Salishan-Mohegan, LLC. Salishan­
Mohegan has committed 10 transfer its interest to the Tribe at such time as the United States 
agrees to accept trust title to the parcels. 

9.9 REQUEST FROM THE TRIBE DESCRIBING THE ADVANTAGES, NEED, RATIONALE, OR OTHER 
JUSTIFICATION FOR SECURING RESERVATION STATUS ON THE TRUST LAND 

TIle Cowlitz Indian Tribe has submitted infonnation describing its need and its justification 
for obtaining reservation land in its fee-to-trust application and its amended proclamation 
request. The need and justification are addressed in further detail in the Final ErS for the 
Cowlitz project. As described in these documents, the Cowlitz Indian Tribe has been without 
trust Land or a reservation for over 100 years and has remained without a secure land base 
since its acknowledgement more than six years ago. Establishment of a federaJly protected 
land base is fundamental to the exercise of tribal sovereignty and self-determination. 
Securing a reservation will provide the Tribe with a land base over which it can exert 
governmental j misdiction, and on wh.ich it can base its governmental operations. Provision of 
a reservation also will ensw-e the eligibility of the Tribe and its members for federal programs 
tied to reservation lands. Importantly, it also will provide the Tribe with access to economic 
development crucial to generation of the revenue required to establish and maintain effective 
tribal governmental programs for the benefit of tribal members and others. 

The Tribe wishes to develop the Cowlitz Parcel to establish 20,000 square feet of tribal 
government offices, sixteen elder housing units, a 12,000 square foot tribal cultural center, 
and a casino-resort complex including a 134, L 50 square foot gaming facility and a 250 room 
hotel, with related restaurant, retail and conference facilities. 

The Tribe has no land consolidation plan because it has no trust lands. 

The Cowlitz Tribe has an Indian Claims Commission adjudicated claim area, which lies a 
short distance from the Cowlitz Parcel. The ICC did not award compensation for the 
immediate area in which the Cowlitz Parcel is located because the ICC found that other tribes 
also had used thjs area. However, the Historical Technical Report prepared by the Office of 
Federal Acknowledgement demonstrates a significant historical presence of the Cowlitz in the 
area in which the Cowlitz Parcel is located. These findings were confirmed by the Restored 
Lands Opinion issued by the NIGC. 

9.10 AN ANALYSIS AND RECOMMENDATION BY REGIONAL DIRECTOR OF THE REQUEST FOR 
RESERVATION STATUS 

The Regional Director, NOlihwest Regional Office, has submi tted analysis and 
recommendations on the proposed reservation proclamation . The Northwest RegionaJ Office 
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recommends that the Secretary exercise his authority under 25 U.S.c. § 467 and proclaim the 
Cowlitz Parcel as the Tribe 's reservation, and determine that the parcel is eligible for gaming 
pursuant to Sect ion 20 of IGRA. 

9.11 PROOF OF COMPLIANCE WITH NEPA 

The Bureau of fndian Affairs issued a Final Environmentallmpact Statement on May 30, 
2008. This Record of Decision completes the NEPA compliance process. 

9.12 COpy OF PROCLAMATION 

The Tribe submitted a proposed proclamation with its amended request for a reservation 
proclamation. 

9.13 ELIGIBILITY OF THE LAND FOR GAMING UNDER IGRA SECTION 20 

1. Introduction 

The Tribe's application seeks to have land near the Lewis River in Clark County, 
Washington, (the Cowlitz Parcel) taken into trust for gaming purposes. The tribal 
headquarters are located in Longview, Wasrungton. The Tribe ' s recorded presence in what 
would become the State of V/ashington dates back to the early 1800s. 

Because the Cowlitz Parcel would be acquired in trust after October 17\ 1988, gaming would 
be lav, :l;; only if the Tribe meets one or more of the exceptions to the general prohibition 
against gaming on newly acquired lands as found in lORA 154 Here, the Tribe requested that 
the Department of the Interior accept the Cowlitz Parcel into trust as the Tribe's initial 
reservation, making the parcel eligible for gaming pursuant to 25 U.S.C. § 2719(b)(1)(B)(ii) 
(the initial reservation exception). 

The initial reservation exception aflORA states that the general prohibition against gaming 
on newly acquired lands does not apply when: "lands are taken into trust as part of the ini tial 
reservation of an Indian tribe acknowledged by the Secretary under the Federal 
acknowledgment process. ,,155 The statute and its implementing regulations at 25 C.F.R. Part 
292 require two inquiries for the initial reservation analysis: (1) was the Tribe acknowledged 
through the Federal acknowledgment process; and (2) is the subject land eligibk to be taken 
into trust as part ofthe Tribe's initial reservation? 

Tn this case, the answer to the first question is yes. The Cowlitz Tribe was acknowledged in 
2002 through the Federal acknowledgment process prescribed at 25 C.F.R. Part 83. j 56 

Therefore, this opinion focuses on the second inquiry. As explained below, the answer to that 
question also is yes - the Cowlitz Parcel is eligible to be taken lnto trust by the Secretary as 
the initial reservation of the Tribe. 

154 25 U.S.C. § 2701 et seq. The general proh ibition against gaming is found in § 2719 . 
155 25 U.S.C. § 27 19(b)(I)(B)(ii). 
156 See 67 Fed. Reg. 607 (Jan . 4, 2002). 
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JI Background 

A. Procedural Setting 

On December 14, 20 l 0, the Office of the Solicitor determined in its Initial Reservation 
Opinion that the Cowlitz Parcel met the initial reservation exception in IGRA.1S7 On 
December I 7, 2010, the fonner Assistant Secretary -Indian Affairs Larry Echo Hawk 
announced his determination that the Department would acquire the Cowlitz Parcel in trust 
and that the land would be eligible for gaming under IGRA.1SS The December 20 l ° Record 
of Decision s&ecifies that the Cowlitz Parcel would be proclaimed the Tribe's initial 
reservation. l ) 

On January 31, 2011 , several plainti ffs , including Clark County and the City of Vancouver, 
filed suit in Federal District Court for the District of Columbia challenging the Assistant 
Secretary 's detennination. J60 On February 1,2011, the Confederated Tribes of the Grand 
Ronde Community of Oregon also fIled suit in Federal District Court for the District of 
Columbia challenging the Assistant Secretary ' s determination l61 (collectively, the Plaintiffs). 
The two cases were assigned to the same judge.162 

On July 19, 2012, the Department requested a voluntary remand from the court so that the 
Department could consider documents previously submitted to the Dep8..ltment. These 
documents primarily relate to the NIGC Restored Lands Opinion that was issued on 
November 11 , 2005. 163 The NIGC Opinion addressed whether the Tribe met the "restored 
lands" exception of lORA 164 Following the issuance of the NIGC Opinion in 2005, 
up!J0nents of the Tri be ' s application to have the Cowlitz Parcel acquired in trust subrriltted 
repo:'l s and documentation to the Department di sputing the NIGC's findings (collectively, 
Opponents' hi stolical submissions) . The Opponents' historical submissions include: 

• Perkins Coie submissions: Response to the Request ofthe Cowlitz Indian Tribe for a 
Restored Lands Determination (November 15, 2005); 16' Request to the Associate 
Deputy Secretary to Reject the National Indian Gaming Commission's Restored 
L mds Finding for the Cowlitz Indian Tlibe (June 7,2006); 166 Request for 

157 Cowl itz Indian Tribe - Initial ReselVation Opinion (December 14,20 ) 0); AROO 1335. 
158 76 Fed. Reg. 377 (Jan. 4 , 20) I). 
159 AR064656 . 
\60 Clark County et 01. v. u. s. Department o/the Interior el 01., No. I: I I-cv-00278 (D.D.C.). The additional 
plaint iffs were Citizen Against Reservation Shopping (CARS), Alvin Alexander 'on, Greg and Susan Gilbert, 
Dragonslayer, Inc. and Michels Development, LLC. 
161 Confederated 7hbes of the Grand Ronde Commllniry of Oregon v. Salazar el aI., No. I: I I -cv-00284 
(D.D.C). 
162 The Department produced one administrative record that is being used for both cases. Citations that begin 
with AR are to the Department's administrative record, unless otherwise noted . Because the Clark County 
plaintiffs also sued the NIGC that agency produced an administra tive record . Citations to that administrative 
record include a parenthetical identifying the records as belonging to tbe NIGC. 
163 AR0 13906. 
\ 25 U.S.C . § 2719(b)(I)(B)(i ii). 
165 AR0043 15. 
166 AR004383 . 
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Reconsideration of the National Indian Gaming Commission's 2005 Restored Land 
Opinion for the Cowlitz Tribe (September 3, 2008);167 

• The Michael L. Lawson, Ph.D ., submission: Analysis Of The Cowlitz Tribe's 
Historical Presence In Clark County, Washington (July 13,2006); 16& 

• Citizens Against Reservation Shopping (CARS) submission: The Case Against the 
Cowlitz Casino Proposal; The View from Southwest Washington (September 
2009); i 69 

• Alvin Alexanderson lener to Rich Meyers (undated); 170 

• Daniel L. Boxberger, Ph.D., submission: Comments on The CowLitz Indian Tribe 
Request for a Restored Lands Opinion (October 31 , 2005). 17 1 

The Opponents' historical submissions are relevant to our current review because both the 
initial reservation exception and the restored lands exception require that the Cowlitz Tribe 
have signjficant historical connections with the Cowlitz Parcel. The Department has fLllly 
reviewed and evaluated these documents . 

On August 29, 2012, the Court denied the Department's motion for a voluntary remand, but 
instead extended the briefing schedule to allow the Department time to review and reconsider 
its initial reservation determination .• 72 The Office of the Solicitor reviewed its conclusions 
reached in the 201 0 Opinion, and in an Opinion dated October 1, 2012, confirmed its original 
conclusion that the Cowlitz Parcel qualifies for the initial reservation exception. 173 

B. Legal Framework 

The question of whether the Cowlitz Parcel qualifies as the initial reservation for the Tribe is 
governed by lORA and its implementing regulations. The relevant provisions are olLl tlined 
below. 

1. The Indian Gaming Regulatory Act 

The IGRA was enacted ' to provide express statutory authority for the operation of such tribal 
gaming facilities as a means of promoting tribal economic development, and to provide 
regulatory protections for tribal interests in tbe conduct of such gaming. ,1 74 In generai , IGRA 
prohibits gaming activities on land acquLred into tmst by the United States on behalf of a t.ribe 

167 AR006440. 
168 AR004967. 
169 AR13I692. 
170 ARI35988 (this letter is probably from late 2006 or 2007). 
ii i AR 136672 . 
IT.! Clm'k County et al. v. u.s. Department of the Interior et aI., No.1: II-cv-00278 (D. D.C. Aug. 29, 2012) 
(order denying motion for remand and stay, extending deadline) . 
173 Memorandum from Associate Solicitor, Division of Indian Affairs, Office of the Solicitor, to Acting 
Assistant Secretary - Indian A ffairs, Revised Ini tial Reservation Opinion for the Cowlitz Indian Tlibe, dated 
October 1,2012. 
174 Grand Traverse Band OfOIl(J"wa and Chippl?HJa Indians v. United States Allorney f or the Western District of 
Michigan, 198 F. Supp. 2d 920, 933 (W.D. Mich. 2002); see 25 U.s.c. § 2702 . 

li8 



after October 17 1988 . l7S There are several exceptions, commonly referred to as the "Section 
20" exceptions, to this general prohibition, including when: 

(B) lands are taken into trust as part of -
(i) a settlement of a land claim, 
(ii) the initial reservation of an Indian tribe acknowledged by the Secretar\' 

under the Federal acknowledgment process. or 
(iii) the restoration oflands for an Indian tribe that is restored to Federal 

recognition. 176 

2. The Department's Section 20 Regulations 

The Department's regulations implement.ing Section 20 ofIGRA, 25 C.F.R. Part 292, became 
effective on August 25, 2008. 177 The initial reservation exception allows for gaming on 
newly acquired lands if the following conditions are met: 

(a) The tribe has been acknowledged (federally recognized) through the 
administrative process under part 83 of this chapter. 

(b) The tribe has no gaming facility on newly acquired lands under the 
restored land exception of these regulations. 

(c) The land has been proclaimed to be a reservation under 25 U.S.c. 467 
and is the first proclaimed reservation of the tribe following 
acknowledgment. 

(d) If a tribe does not have a proclaimed reservation on the effective date of 
these regulations, to be proclaimed an initial reservation under this 
exception, the tribe must demonstrate the land is located within the State 
or States where the Indian tribe is now located, as evidenced by the 
tribe's governmental presence and tribal population, and witrun an area 
where the tribe has significant historical connections and one or more of 
the following modem connections to the land: 

(l) 

(2) 

(3) 

The land is near where a significant number of tribal members 
reside; or 
The land is within a 25-mile radius oftbe tribe's headquarters or 
other tribal government facilities that have existed at that 
location for at least 2 years at the time of the application for 
land-into-trust; or 
The tribe can demonstrate other factors that establish the tribe's 
current connection to the land .! 78 

Because the Tribe had no proclaimed reservation OD the effective date of the Part 292 
regulations, we must apply 25 C.F.R. § 292.6(d). In order to meet the requirements set forth 
under paragraph (d), three criteria must be satisfied: (I) the land must be located in the state 

175 25 U .S.c. § 271 9(a)(I). 
176 25 U.S.c. § 2719(b)(I)(B)(ii) (emphasis added) . 
171 73 Fed . Reg. 29,354 (May 20, 2008); corrected 73 Fed. Reg. 35,579 (June 24, 2008). 
178 25 C.F.R. § 292.6. 
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or states where the tribe is now located, as evidenced by the tribe's governmental presence 
and tribal population; (2) the land must be within an area where the ttibe bas significant 
historical connections; and (3) the tribe must demonstrate one or more modern c01U1ections to 
the land. 

C. Prior Proceedings 

The facts surrounding the history of the Tribe have been adjudicated in two formal 
proceedings: the ICC, which issued its decision on June 25, 1969,179 and a Federal 
acknowledgment dctcnninatioll by the Branch of Acknowledgment and Research (BAR),180 
an office then wilJlin the BIA, which resulted in the Tribe's federal acknowledgement on 
January 4, 2002.1S 1 

1. fndian Claims Commission 

In 1946, Congress enacted the Indian Claims Commission Act of 1946 (ICCA) 182 to resolve 
all existing pre-1946 Indian claims, both legal and moral, against the United States 
government. Plior to that time, Congress had to enact special jurisdictional statutes before 
tribal claims against the United States could be heard in the Court of Claims. The ICC 
interpreted the ICC A provision allowing claims for taking of lands "owned or occupied' by a 
tribe to authorize recovery of damages only where the tribe could show that it bad "aboliginal 
title" to lands. IS) 

The ICC adopted the stlict standard for establjshing aboriginal title announced by the 
Supreme COUlt i..-, 1941 in United States v. Santa Fe Pacific R. R. I &4 Claimant tribes were 
required to show actuaJ, exclusive, and continuous use and occuBancy prior to loss 0 "the land 
in order to be compensated for a taking of their ab01iginal titles. &5 

On August 8, 1951, Simon Plamondon, a member of the Cowlitz Tlibe, filed a petition on 
behalf of the Tribe seeking compensation for Cowlitz lands taken by the United States in the 
nineteenth century. 11;6 The ICC, in Simon Plamondon, On Relation of the Cowlitz Tribe of 
Indians v. The United Stales of America, 187 reviewed the area claimed by the Tribe to 
determine whether the Tribe held aboriginal title to it: 

17'} Simon Plamondon on Relation of the Cowlitz Tribe of Indians v. United States, 21 Ind. Cl. Comm . J 43 
(1969) [hereinafter ICC Decision)" AR 131 964. 
ISO The BAR is now knOWll as the Office of Federa l Acknowledgment, and is located within the Office of the 
Assistan t SeCrelaIY - Indian Affairs . 
lS I 67 Fed. Reg. 607 (Jan. 4, 2002). 
182 Pub. L. No. 726; 60 Stat. 1049. 
183 Aboriginal title is the right o f occupancy in its territory even though there is no treaty or other legal 
recognition of the tribe's rig}1t to the lands, in contrast t.o recognized title which is based on treaty or statute 
recognizing legal right to the land. See Felix S. Cohen, Handbook of Federal Indian Law § 15.04[2] (2012). 
184 3 14 U.S. 339 (1 94 1). 
185 In practice, this standard meant that many tribes were not compensated by the ICC for the loss of much of 
their traditional territory, even if they were the dominam presence rh,;re, because the area was shared with other 
tribes. 
J86 AR 13 i964. 
187 ICC Decision at 143; ARJ31964. 
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The instant action is concerned with aboriginal title to a tract of land in the 
southwest part of the State of Washington. The area contains the entire 
drainage of the Cowlitz and Lewis Rivers, and that of several smaller streams. 
It entails most of present Clark, Cowlitz, and Lewis counties and parts of 
Skakamia., Pacific, and Thurston counties. ISS 

The ICC identified approximately 2,500 square miles of land primruily in Lewis and Cowlitz 
counties that the Tribe exclusively used and occupied, and determined that the Tribe held 
aboriginal title to these lands. 'The area described by the fCC generally included the entire 
drainage of the Cowlitz River a.nd extended south to the Toutle River drainage. IS') The 
southem boundary of the Tribe's abori~inal title area., as found by the ICC, is approximately 
14 miles north of the Cowlitz Parce\.19 

While the TCC found that these lands along the lower and middle Cowlitz River constituted 
the main areas of Cowlltz occupation, this determination does not preclude a finding here that 
the Tribe occupied and used lands in the vicinity of the Cowlitz Parcel for subsistence and 
likely villages anc\Jor camps, and therefore, has significant historical connections to the 
Cowlitz Parce\. 

The ICC findings arc based on the Conunission's review of detailed historical infonnation, as 
well as factual and legal arguments from the United States ru1d the Tribe. Therefore, these 
findings are highly reiiable. 19 1 As such, we rely on the findings of the ICC in the Plamondon 
case as they relate to the history of the Cowlitz Tribe. 

2. Federal Acknowledgement Proceedings 

The Cowlitz Tribe applied for federal acknowledg.ment in September 1975.192 In FeblUary 
1983 , the Tribe submitted an application pursuant to the Part 83 acknowledgment 
regulations. 193 The Assistant Secretary - Indian Affairs issued a final determination 
acknowledging the Tribe in FebIUary 2000. 194 In December 2001, the Assistant Secretary 
reaffirmed bis final detennination. t 95 The Cowlitz Tribe has been deemed a federally 
recognized bibe since January 4, 2002. :% 

ISS Id. at 152; AR 13 1973 . 
189 Jd at j 45 ; AR 131966. 
190 AR014786. 
191 Cj Seminole Nation of Oklahoma v. u.s. , 498 F.2d 1368, 1375 (Fed. CI. 1974) (ICC is "the expert" with 
respect to Indian Claims). 
192 AR136 I 17 . 
193 Jd 

194 65 Fed. Reg. 8,43 6 (F eb. 18, 2000). After Ihe Tribe submitted its petition in February 1983 the Department 
sent an obvious defi ciency (OD) letter to the Tribe, dated June 15, 1983. The Tribe withdrew the 1983 petition 
and on February 10, 1987, submitted a second petition, dated January 20, 1987, respondi.ng to the OD. The BlA 
reviewed the 1987 petition and sent the Tribe a second 00 letter, dated October 2 1, 1988. The Tribe submitted a 
response to the second OD, dated January 29, 1994. After reviewing th is response the BlA detemlined the 
petition to be ready for active consideration in Apr,il 1994. TIle revised acknowledgment regulations became 
effective March 28, [994. The Tribe was determined eligible to proceed under the provisjons of section 83 .8 by 
letter dated May 1995 . The petition was placed on active consideration July 11 1995, and decided in 2000 . 
195 An objecting party, tlle Quinault Indian Nation, requested review of the 2000 final determination by the 
Interior Board of lndian Appeals (IB IA). 36 IB1A 140 (May 29, 2001 ). The lBlA affinned the Department' s 

121 



The acknowledgment process was managed by the Branch of Acknowledgment and Research. 
The BAR staff conducted in depth independent research into the Cowlitz Tribe ' s legal and 
political history and issued several technical reports in support of its [mal determination. 
TI1ese reports include: the Historical Technical Report; the Genealogical Technical Report; 
and the Anthropological Technical Report (collectively, the BAR technical reports). 197 

The factual flndings contained in the BAR technical reports, many of which rely on the 
findings of the ICC, relating to Cowlitz federal recognition are also entitled to 
deference. 198 In reviewing the BAR determinations conceming federal recognition of tribes, 
courts commonly defer to the BAR's expertise on tribal recognition and associated issues. As 
explained by the D.C. Circuit COUli of Appeals in James v. United States Deparlment of 
Health and Human Services: 

The Department of the Interior's Branch of Acknowledgment and Research 
was established for determining whether groups seeking tribal recognition 
actually constitute Indian uibes and presumably to detennine which tribes 
have previously obtained federal recognition ... [T]he Department has been 
implementing its regulations for eight years, and as noted, it employs experts 
in the fields of history, anthropology and geneology [sic], to aid in 
detelmining tribal recognition. This .. . weighs in favor of giving deference 
to the agency by providing it with the opportunity to apply its expertise. 1')9 

3. Fee-to-Trust Application 

On December 17, 2010, the fonner Assistant Secretary - Indian Affairs Larry Echo Hawk 
determined that the Department would accept the Cowlitz Parcel into trust for the 
Tribe.2oo This determination included declaring the Cowlitz Parcel to be the Tribe's initial 
reservation. The determination also included a finding made on December 16, 2010, that the 
Tribe was under federal jurisdiction in J 934, and that the Secretary had authority to acquire 
the Cowlitz Parcel pursuant to the Indian Reorganization Act of 1934.201 As discussed below 
this determination ruso included a finding made in the December 14, 2010, Office of the 

Final Detenn ination, but refelTed three issues back to the Secretary for further cons ideration: I) whether an error 
by the Final Techn ical Report relating to the enumeration of the Cowlitz < metis" (descendants of marriages 
between French Canadian trappers and Cowli!z Indians) affected the BIA's analysis and/or the Assistant 
Secretary's decision sufficient to warrant reconsideration; 2) whether BI A misapplied the relevant burden of 
proof; and 3) whether BIA 's analysis of the evidence was arbiwlry and inconsistent. See 36 IBLA at 151. On 
December 31, 200 I the Assistant Secretary - Ind ian A ffairs signed a reconsidered frnai detemlination that 
affirmed the prior detemlination and supplied additional f<lctual analys is and reasoning regarding the role of the 
metis during the time period when the Tribe was first recognized by the United States . 
J96 67 Fed. Reg. 607 (Jan . 4, 2002). 
197 The Historical Technical Repol1 is found at AR 136162; the Genealogical Technical Report is found at 
AR13 64 86; and the Anthropological Tec1U1 ical Report is found at AR 136329. 
198 Miami Nation of Indians of Indiana v. Babbitt, 112 r. Supp. 2d 742, 751 (N.D. 2000). 
J99 James v. United Stales Department of Health and Human Services, 824 F.2d 1132, 11 38 (D.C. CiT. 1987). 
200 !d. at AR064652 - AR064777; 76 Fed. Reg. 377 (Jan. 4, 201 1). 
20) 25 u.s.c. § 465. See Carcier; v, Salazar, 555 U.S. 379 (2009). 
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Solicitor Initial Reservation Opinion, that the Tribe was eligible to game OD the Cowlitz 
Parcel pursuant to the initial reservation exception of IGRA?02 

4. NIGC Restored Lands Opinion 

In 2005, the Tiibe requested that the NIGC approve a site-specific gaming ordinance for the 
Cowlitz Parcel pursuant to IGRA.203 As part of its review of the request, NIGC prepared a 
Restored Lands Opinion analyzing whether the Cowlitz Parcel met the restored lands 
exception of lGRA.204 On November 22,2005 , the NIGC Opinion found that, " the historical 
record eslabtish[ esJ that the Cowl i t.z Tribe, throughout its history, used the Lewis River 
Property [Cowlitz Parcel] area for hunting, fishing, frequent trading expeditions;. occasional 
warfare, and if not pennanent settlement, then at least seasonal villages and temporary 
camps. ,,]OS The NIGC Opinion included a detailed discussion of specific historical 
connections between the Cowlitz Tribe and the Cowlitz Parce1. 286 

5. Solicitor's Office Initial Reservation Opinions 

On December 14, 2010, the Office of the Solicitor provided its butial Reservation Opinion207 

(2010 Opinion) to the Assistant Secretary in response to the request from the Tribe that the 
CO\·<itz Parcel should be analyzed pursuant to the initial reservation exception of Section 
20. 2L·~ The 2010 Opinion concluded that the Tribe had a significant historical connection to 
~h~ .Cowlitz Pa:cel, and, ~erefore, is eJi~ible ~o game on the Cowli~ P~cel pursuant to the 
lTIltJal reservation exceptlOn of IGRA.~o In lIght of the concerns r31sed ill documents 
submitted to the Department critical of the NIGC Restored Lands Opinion, the Office of the 
Solicitor reviewed its conclusions reached in the 2010 Opinion. In an Opinion dated October 
1) 2012, the Office of the Solicitor conftrmed its original conclusion that the Cowlitz Parcel 
qualifies for the i.nitial reservation exception.210 

Ill. Initial Reservation Anlllysis 

A. Federal Acknowledgment 

When applying the criteria of the initial reservation exception, we first determine whether the 
Tribe was acknowledged through the administrative process prescribed in 25 C.F.R. Part 83. 
Through the Assistant Secretary's Reconsidered Final Determination and its publication in the 
Federal Register on J31)uary 4,2002, the Tribe satisfies section 292.6(a).2\1 

2()1 AROO 1335. 
203 AR064 194. 
204 AR0\3906. 
20S AR0 13916. 
206 ARO I3916-19. 
207 AROO 1335. 
208 ARO 16007. 
209 20 10 Opinion a\ 4 . 
21 0 Memorandum fro m Associate Solicitor, Division of Indian Affa irs, Office of the Solicitor, to Acting 
ASSistant Secretary - Indian Affairs, Revised Initial Reservation Opinion for the Cowlitz Indian Tribe, dated 
October I 2012. 
21 1 See 67 Fed. Reg. 607 (Jail. 4,2002). 
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B. No Other Gaming Facility 

The Cowlitz Tribe also satisfies section 292.6(b). The Tribe has no current trust lands and no 
current gaming operation. Therefore, it follows afortiori that the Tribe "has no gaming 
facility on newly acquired lands under the restored land exception of the Part 292 

I · ,,>P regu ahons . - -

C. Firs! Proclaimed Reservation 

Under 25 C.P.R. § 292.6(c), the particular land at issue must be proclaimed to be a reservation 
under 25 U .S.c. § 467, and it must be the first proclaimed reservation of the Tribe following 
its federal acknowledgment. The statutory text referenced in the regulation is found in 
Section 7 of the Indian Reorganization Act, which provides: 

The Secretary .of the Tntelior is hereby authorized to proclaim new Indian 
reservations on lands acquired pursuant to any authority conferred by this Act, 
or to add such lands to existing reservations: Provided, That lands added to 
existing reservations shall be designated for the exclusive use of Indians 
entitled by enrollment or by tribal membership to residence at such 
reservations.:2 J 3 

We have determined in this Record of Decision that the Department will proclaim the Cowlitz 
Parcel to be the Tribe ' s first reservation under 25 U.S.c. § 467. Such a reservation 
proclamation is a necessary element for the Tribe to conduct gaming activities under the 
initial reservation exception. 

Since the Tribe had no proclaimed reservation on the effective date of the Part 292 
regulations, we must apply 25 C.F.R. § 292.6(d). In order to meet the requirt:ments set forth 
under paragraph (d), three criteria must be satisfied: (I) the land must be located in the state 
or states where the Tribe is now located., as evidenced by the Tribe's governmental presence 
and tribal populat ion; (2) the land must be with.in an area where the tribe has significant 
h.istorical connections; and (3) the Tribe must demonstrate one or more modem connections to 
the land. The Cowl itz Parcel meets all three of these requirements. 

1. In-State Requirement 

The Cowlitz Pilrcel is located in the state where the Tribe is now located. The Cowlitz Parcel 
is located in Clark County, Washington . The Tribe's recorded presence in what wou ld 
become the State of Washington dates back to the early 1800s. The tribal headquarters are 
located in Longview, Washjngton . Ofthe approximately 3,544 members of the Cowlitz 
Tribe, approximately 64% live in the State of Washington?J4 These facts sufficiently 

212 25 C.F.R. § 292.6(b). 
21 J 25 V.S .c. § 467. 
214 See BIA Final Environmental Impact Stat.ement for the Cowlitz Indian Trib Trust Acquisition and Casino 
Project at 3.7 (May 30, 2008). 
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demonstrate that the Cowlitz Tribe and the Cowlitz Parcel are both within the State of 
Washington and satisfy the regulation's in-state requirement. 

2. Significant Historical Connections 

The tenn "significant historical connections" is defined in the regulations to mean: "the land 
is located within the boundaries of the tribe's last reservation under a ratified or unratified 
treaty, or a tribe can demonstrate by historical documentation the existence of the tribe ' s 
villages, bmial grounds, occupancy or subsistence use in the vicinity of the land.,,2Is We 
determine that the Cowlitz Tribe has significant historical connections to the land in the 
vicinity of the Cowlitz Parcel . 

As noted above, following the issuance of the NIGC Opinion in 2005, opponents of the 
Tribe's application to have the Cowlitz Parcel acquired in tmst submitted reports and 
documentation to the Department disputing the NIGC's findings and asserting, among other 
things, that the Cowlitz Parcel was not within an area where the Tribe has significant 
historical cOJUlections. The Opponents' historical submissions contend that the Tribe 
historically has been located substantially nOlih of the Cowlitz Parcel. These reports attempt 
to refute the conclusions of the NIGC Opinion using some of the evidence and fmdings of the 
BAR teclmical reports, ICC proceedings, and the opponents' own research. The CARS 
report, for exrun ple, concludes that the Tribe was located substantially to the north of the 
Cowlitz Parce1.2 16 Similarly, the Lawson and Perkins Coie submissions attempt to refute any 
Cowlitz presence near the Lewis River. 2 17 The Alexanderson and Boxberfier submi ssions 
similarly dispute the Tribe's h.istOlical connections near the Lewis River. 2 

8 I have fully 
reviewed and evaluated these documents. in addition, Perkins Coie submitted a draft report 
dated December 2007, written by Dr. Robert T. Boyd.219 The report, titled "Cathlapotle and 
Its Inhabitants, 1792-1860," prepared for the USFWS, thoroughly reviews the history of the 
area of the ColUlpbia River tribes and provides significant detail about the location of the 
Cowlitz Tribe.22u 

215 25 C.F.R. 292.2 . 
2 16 See, lor example, AR 13 171 0, J 3, 35 . 
m SeeJor example, AR004982-5076 (Lawson); AR004334·52 (Perkins Coie 2005); AR0044 1 0- 17 (Perkins 
Coie 2006); AR00645 I-57 (Perkins Coje 2008). 
218 SeeJoi" example AR 135988-92, 6722-67 (Alexandc~on); AR 136673-79 (Boxberger). 
2 19 AR004725. Boyd is an adjunct pro fessor at Portl and Smte University . 
http: //www.anthropology.pdx.edulboyd .html. Perkins Coie submitied the dra ft report in 2008. T he fina l 2011 
report is on fil e at the Department of the Interior li brary. -:-he draft report's conclusions discussed here did not 
change in the fin al report. 
220 Boyd states: "This report has two purposes: first, a history of Cath lapotle village and its environs fiom first 
contact with whites until shOitly afterthe removal ofmosl of the area ' s inhabi tants to the Yakama Reservation; 
and second, an investigation of who those inhabitants were, in an ethnic sense, during the first sixty-eight year 
period of their contact history. The target audiences for the report include, fi rst of all , members of tbe general 
publ ic who visit the CathJapotle longhouse and the R.idgefield National Wildlife Reserve on which it is situated, 
and want to know more about it~ history and original inhabitants; second, severa) interested parties wbo have an 
association with the area, including Indian tribes (Chinook, Cowlitz, and secondarily Grand Ronde and 
Yakama); neighbors of the refuge in R idgefie ld, LaCenter, Woodland and western C lark county- regional 
academicians, especially in anthropology, hi story and Nati ve American SUldies· and most broadly, the general 
reading publ ic in Washington and Oregon interested in alive American history and culture ." AR004730. 
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We have reviewed these materials and others in the existing administrative record in making 
our determination that the Cowlitz Tribe has sigrlificant historical connections to the land in 
the vicinity of the Cowlitz Parcel. 

a. Historical documentation demonstrating the existence of Cowli1z villages, 
burial grounds, occupancy, or subsistence use in the vicinity o/fhe Cowlitz 
Parcel 

We find that there is sufficient evidence of historic use and occupancy in the vicinity of the 
Cowlitz Parcel to conclude that the Tribe has significant historical connections to the parcel 
pursuant to the regulations. 

indian Claims Commission Finding of Use and Occupancy 

A finding of use and occupancy is a fact-intensive inquiry. As noted above, the ICC found 
that the Tribe exclusively used and occupied approximately 2,500 square miles of land 
primarily in Lewis and Cowlitz counties. 221 The southern bOlUldary of the Tribe' s aborigina1 
title area, a found by the ICC, is approximately 14 miles north of the Cow1itz Parccl:"222 

In its May 17,2012, Restored Lands Opinion regarding the Scotts Valley Band of Porno 
Indians (Scotts Valley Band), the Department discussed the tenn "vicinity," which is part of 
the regulatory deflnition of "significant historical connectionso"223 Significant historical 
connections are established when "the land is located within the boundaries of the tribe's last 
reservation under a ratified or unratified treaty," or when "a tribe can demonstrate by 
histOlical documentation the existence of the tribe's villages, burial grounds, occupancy or 
subsistence use in the vicinity of the land. ,,224 

The Department's Scotts Valley Opinion explains that, "a determination of whether a 
particular site with direct evidence of historic use or occupancy is \Vilhin the vicinity of newly 
acquired land depends on the nature of the tribe's historic use and occupancy, and whether 
those circumstances lead to the natural inference that the tribe also made use of the" parcel in 
question.225 'This analysis is, necessatily, fact-intensive, and will vary based on the uuique 
history and circumstances of any particular tribe. ,,226 

Prior Indian 1 ,ands Opinions by the Department at1d the NIGC are consistent with our analysis 
regarding the Cowlitz Parcel. For example, an Apri19, 2012, NIGe opinion regarding the 
Karu: T Fi be of California found restored lands where the parcel owned by the Tribe was 38 
miles from the tribal headquarters and not in an area of exclusive use by the tribe.227 Tbe 
Commission found that the applicant tribe need not show historical exclusive use in the 
vicinity of the parcel at issue, noting that, "fGRA '5 restored lands exception does not require 

221 le e Decision at 145 (J 969); AR J 31966. 
122 AR0 14786. 
m Scotts Valley Opinion at 16- J7. 
214 25 C.F.R. 292.2 (emphasis added). 
215 Scotts Valley Opinion at 16-1 7. 
126 ld at 170.59. 
227 Karuk Opo at 10, 120 
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the Karuk Tribe to demonstrate that it was the only tribe with historkal connections to the 
area, or that the subject area was the only place where the Karuk Tribe has historical 
connections."l28 This is very similar to our finding that the Cowlitz Parcel- also in an area 
where other tribes also have historic connections - qualifies as Indian lands. 229 

Therefore, in assessing whether the use and/or occupancy by the Cowlitz Indians of areas near 
to the Cowlitz Parcel is in the "vicinity," we must look at how the Cowlitz Indians used 
and/or occupied the lands to the south of the exclusive use and occupancy area detennined by 
the ICC. That inquiry must focus on the "unique history and circumstances" of the Cowli tz 
lndians. 

i. Cowlitz Use of the Columbia River 

As discussed below, historical accounts describe a large tribal gresence, including the 
Cowlitz, in and arolmd the Columbia River and its tributaries. 2 

0 These accounts note the 
tribes' reliance on the natural resources of the area, especially fish and fur animals, for 
subsistence use and trade. 

Governor George Simpson, Northern Department of the Hudson's Bay Company, has been 
cited by the BAR as an authoritative observer of tribal use of the Columbia River. 13 i 

228 Id at 12, 
2.29 Id. Prior Indian Lands Opinions demonstrate that 14 miles is consistent wi th a find ing of significan t 
historical connection. In its May 19,2008 opin ion regarding tbe P02.rch Band of Creek lnd ians the NlGC found 
that the parcel in question was restored land and suitable for gaming under JGRA . Although the parcel is twelve 
miles from the Poarch Reservation, it is within the Creek Nation s former territory (from whom the Poarch Band 
descend), ceded land, the s ite of a fonner Creek village and contains historic burial mounds. Poarch Band Op. at 
23-26 . Th NIGC s October 25,2007 opinion regarding the Mooretown Rancheria found a parcel fifteen miles 
from the original rancheria to be Indian lands . The parcel was within fifteen to twenty miles of several villages 
utilized by the Tribe' s ancestors; in each of these villages, ancestors of Moorerown Rancheria members would 
have supported themselves through subsistence activities within a twenty mile rad ius from the village. 
Mooretown Op. at 1O-1l. In a July 31,2006 opinion, ~ he N1GC found that a parcel oVrned by the Sault St. Marie 
Tribe of Chippewa Indians quali fied as Indian lands. The parcel, though approximate ly fi fty miles from the 
Tribe's center at Sault St. Marie, was ceded" land willlin the Tribe's last treaty reservation and land that had been 
used by the Tribe for subsistence purposes for centuries past Sault St. Marie Op. at 1\ -1 4. In a September 10, 
2004op injon the NIGC found that a parcel owned by the Wyandotte Nation near Kansas City did not qua lify as 
Indian lands . The parcel is 175 miles from where the Nation is actually located in Wyandotte, Oklahoma and 
was only occupied by the Nation for eleven years from 1843-1855. Wyandotte Op. at 10-12. In a March 14, 
2003 opinion the NlGC found that a parcel owned by the Mechoopda Indian Tribe of the Chico Rancheria 
qualified as Ind ian lands. The parcel, about ten miles from the Tribe 's original rancheria, was within the 
boundaries of the Tri be' s historic villages, land promised to the Tribe in an unratified treaty, and close to cu ltural 
and histor ic sites including a trai l that rUlls across the parcel . Mechoopda Op. at 9-11 . In an August 5, 2002 
opinjon the NIGC fo und that a parcel owned by the Bear River Band ofRolmerville Rancheria qualifi ed as 
Indian lands The parcel, though six miles from the boundary of the historic rancheria and outside the bOUJ1dary 
of a negotiated but unratified treaty with the Tribe, was within one mile of an important cultural site, two 
aboriginal villages and two major Indian trai ls. Bear River Op. at 11- 13. Other important cultural and historic 
sites were slightly farth r away from tbe parcel: fi ve aboriginal villages were three miles away, a major cultural 
site was thr ee to four miles away, and eleven aboriginal villages and the rancheria were six miles away. Id. at 
12. All the op in ions cited above can be found at : 
http://www.lJigc.gov/ReadinLRooml1ndjan_ Land _ OpinioDs.aspx. 
230 See inFa at 128-1 37. 
23 1 See e.·g .. HTR AR I 36183 - 136220. The Boyd Report provides background regarding Governor Simpson: 
Sir George Simpson was a representative of the Hudson's Bay Company and the British Crown. AR004850 In 
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According to Simpson, the Columbia River was an incredibly important resource for the 
tribes in the region. In his 1824-1825 journal, he describes the indigenous peoples' 
relationship with the River: 

TIle population on the banks of the Columbia River is much greater than in any 
other part of North America that I have visited as from the upper Lake to the 
Coast it may be said that the shores are actually lined with Indian lodges; this I 
accOlm1 for by the River affording an abundant provision at litHe trouble fol' a 
great part of the year and as they do not tum their attentioll to HWlting the 
whole of the Interior population flock to its banks at the Fishing Season?32 

Boyd describes Governor Simpson (later Sir George Simpson), the chief factor or agent for 
the Hudson Bay Company, as an "astute observer, ,,233 and finds his book "valllable.,,234 
Governor Simpson's journal is a credible historical account of the Columbia River o·ibes, 
including the Cowlitz Tribe, on which we may rely. 

The Boyd report, based on a report of an 1825 incident, also discusses the possibility of a 
Cowlitz presence along the Columbia River between Mount Coffin in Cowlitz County and 
Fort George (Fort Astoria) at the mouth of tbe Columbia near the Pacific Ocean. While he is 
not certain of the exact location, Boyd concludes that there "may have indeed have had some 
sort of presence along the Columbia during this period.,,235 Mount Coffin, once a 240-foot­
high hill, was located three miles downstream £rom the mouth of the Cowlitz Rjver. The 
Boyd report provides research indicating that the Cowlitz had a presence along the banks of 
the Colwnbia River. 

Alexanderson argues that, in the 1830s and 1840s, the Cowlitz remained on the Cowli tz River 
upstream of the confluence with the Columbia, not venturing into hostile Chinook territory 
along the banks of the Columbia.23G However, Alexanderson' s discussion relates to whether 
Cowlitz would have been found on the Columbia near the mouth of the Lewis, not 
downstream of Mount Coffin - much farther downstream (north). 

ii. Evidence of Occupancy 

The 20 I 0 Opinion also reviewed the BAR technical reports that discussed treaty-time Cowlitz 
villages and/or hunting camp sites along the Columbia River. In his 1839 book Across the 
Rockies to the Co"' !~mbia, omithologist John K. Townsend recorded his observation of several 
lodges and about 100 "Kowalitsk" Indians near his camp on a plain below Warrior ' s Point: 
"encamped on a plain belovl/ Warrior's point. Near me are several large lodges of Kowalitsk 

November 1824, Simpson came to tJle Northwest for a tom of the Columbia District and to begin transfer of 
company operations from Fort Ge{)rge to Fon Vancouver. AR004799. Simpson's travels around the area were 
extensive. AR004799; AR004800; AR004807; AR0048 19; AR004850; AR004854. 
m Fur Trade and Empire: Remarks Connected with the Fur Trade inlhe Course of Voyage from York FactolJ' 
to Fort George and back to York FaC10I)l J824 - 1825, Together with Accompanying Documents at 94 
[hereinafter Fur Trade and Empire]; AR005693 (NIGe). 
m AR004802. 
234 AR004850. 
m AR004806 - 06. 
236 AR I36725-26 . 

128 



Indians; in all probably one hundred persons.,,}3? This is a significant observation because it 
places Cowlitz very close to the Cowlitz Parcel. Warrior's Point is located on the Columbia 
River across from the mouth of the Lewis River, only about three miles northwest of the 
Cowlitz Parcel, and certainly within the vicinity of the Parcel. 

Townsend's report of fmding Cowlitz near the mouth of the Lewis River has been accepted as 
accurate and reliable by both the ICC and the BAR. The ICC included Townsend's account 
of sighting Cowlitz below Warrior's Point in its findings of fact, along with a parenthetical 
stating that the specific location was "near the mouth of the Lewis River.,,238 The BAR 
Historical Teclmical Report relied on Townsend's account and accepted his location and 
identification of the Cowlitz in that area.239 

The Lawson submission, one of the Opponents' historical submissions, evaluated Townsend's 
observations and opined that while Townsend himself "may have possi bly been near the 
mouth of the Lewis Ri ver," the Cowlitz hkely were elsewhere: 

The crirical point is that Townsend did not state that he observed the Kowalitsk lodges 
near Wanior Poiot, rather that they were near him while he was encamped on a plail) 
below Warrior Point. It is not known how far downriver Townsend may have camped. 
While he may have possibly been ncar the mouth ofthe Lewis River, it is more likely 
that he was farther north (do"WTIstream) on some other plain.,,24o 

The Lawson submission also opined: 

[T]he Cowlitz may have only had use oftlle area, as in crossi.ng it enroute to other 
locales, such as Bellevue Point or Fort Vancouver OD the Columbia River or the 
Willamette Valley of Oregon, without extended occupation or seHlement. If the 
Cowl itz had trans itional lise of the lower Lewis River area, it must have been for a 
relatively short period during the 19th century.14I 

These statements are speculative, however, and provide no direct evidence that effec.tively 
refute or out\veigh Townsend's authoritative histOlical observations. Both the ICC and the 
BAR found Townsend's reports authoritative and reliable, and the Depal1ment will continue 
to rely on such credible statements. 

Findings in the Boyd report also support Townsend's report despite Boyd's critique of various 
aspects of Townsend's analysis: 

231 AR00483 0; see also HTR at 25; AR 136 I 90. The name "Kowulitsk" is an alternative spe ll iJl g to " Cowl itz ." 
AR004830 (Boyd treats Kowaljtsk as synonymous with CowIiiz), 
238 ICC at 155;ARI31 976 . 
239 tlTR at 25; ARAR 136190. 
240 AR 00501 9; The Perkins Coie 2008 submission addresses this point, A R006454, as does Alexal1derson, 
ARJ3 6752-53; see also AR006454-55 (similar argument). 
141 AR005057 ci ting to Yvonne Hajda, "Southwestern Coast Sal ish," in Handbook o/North American i ndians, 
vol. 7, Northwest Coast (Washington : Smithsonian JnstitutioD, 1990), p. 505. 
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[T]here are some important questions about this passage. First, the identification of 
these people as "Kowalitsk." Tov·.rnsend's misuse of that tenn , in reference to the 
Chinook Ramsey [who Townsend mistook for Cowlitz], has been pointed out. .. . 
Ditto his use of "KJikitat" for what were probably Clackamas. Both [of] these cast 
some doubt on his identifications here. My initial assessment of this passage was 
that Townsend had misidentified both, but on further research, I think not. Several 
times previously .. . Cowlitz were documented on the "Cathlapotle reach," so their 
presence here is not so surprising. The exact location is not clear: "below" Wan-ior 
Point rules out Cathlapotle, which is just above . ... TI1e timing - ~ May ~- is 
probably sign ificant. Cowlitz people were recorded earlier on the reach at this 
time, ascending to the "Willamette" for salmon, because they were ShOl1 011 food 
and had no salmon ofthei.r own yet. .. . . The possibility that these people were 
also somehow involved in trade with the [Hudson' s Bay Company] along J1e 
southern part of "Schanaway's track" must also be considered .. . , Despi1.e these 
probabilities bowever, Townsend's passage must still be approached with caution. 
I . 1 . h -& 24? t 1S not as c ear-cut as Lt appears on t e SUllace. -

NOLwithstanding Boyd's note of caution, because both the ICC and the BAR assessed this 
piece of historical evidence and found it credible and reliable, we also deem it to provide 
sufficient evidence of occupancy and subsistence use by the Cowlitz of the Columbia River 
near the Cowlitz l:)arcel. 

iii. Cowlitz Trade Presence 

The 2010 Opi.nion discusses a Cowlitz trading presence in the area of the Cowlitz Parcel 
dating back to the early 1800s. During that time period, Governor Simpson, of he Hudson's 
Bay Company, described a Cowlitz presence at Bellevue Point at the cOllverf>ence oftJ)c 
Columbia and Willamette Rivers, approximately 10 miles south of the Cowlitz Parcel: 

[N]eaJIy all of the fur trade pass through the hands of three Chiefs or principal 
Indians viz. Concomely King or Chief of the Chinooks at Point George, 
Casseno Ch.ief of a tribe or band settled nearly opposite to Bellevue Point and 
Schannaway the Cowlitch Chief whose track from the borders 01' Pugets Sound 
strikes on the Columbia Rjver near to Belle vue Poi.nl.2.43 

The Cowlitz track, or trail, descdbed in the jOlUl1ai entry encompasses that portion of the 
Columbia River that intersects with the Lewis River, about three miles from the Cowlitz 
Parcel. 

The Boyd report describes the location ofthe " Schannaway ' s track" and that it extended: 244 

242 AR004830. 
243 Fur Trade and Empire, Journal at 86; AR005691 (NIGC); see also HTR at 20; AR 1361 85 . The Boyd report 
al 0 mentions Cowl itz present below the Kalama River, involving Cowlitz seeking to provi de an escort to a HBe 
trade repre.sentalive, "which indicates Cowlitz presence in the area, perhaps related to 'Schanaway's' trade zone . 
. . . " AR004805. 
244 "Track," means: fIIS!, physical evidence of rnovement as f()Otprints, anc second (synonym) trail. AR004802 
n. 20. 
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[AJil the way from the base ofPuget Sound down the Cowlitz comdor, and 
from the mouth of the Cowlitz down along the lowlands on the east bank of 
the Columbia (including Kalama and Cathlapotle) all the way to Wakanasisi. 
Again, no shift in native populations (at this time) is implied in the 
description of his trade route, but it is interesting that a Cowlitz is said to 
have control over a route that passes in part through what must have still 
been largely Chinookan tenitory.245 

The Boyd report fu t her explains: 

[A] land route between the Cowlitz and Bellevue Point is Simpson ' s most 
likely meaning, although a water route cannot be ruled out. [That use of 
this trade route would be called] "Trespass" through what may have been 
Kiesno's sphere ofin.fluence by the Cowlitz Scanewa is not likely, as 
Northwest Indians, without land ownership concepts, had no such 
restrictions, and since throughout the Northwest from the ) 820s on, Indians 
from all ·groups traveled to [Hudson ' s Bay Company] forts to trade without 
impediment.246 

There also are early reports of Cowl itz Chief Schannaway at Fort Vancouver in the BAR 
technical reports: 

In 1821, an Act of Parliament merged the North West Company into the 
Hudson ' s Bay Company, which continued fur trade activity along the Columbia 
River. Fort Vancouver, in modem Clark County, Washington was opened by 
the Hudson' s Bay Company in 1825. In the mid-1820 ' s, the Cowlitz chief 
Schannanay competed with the Chinook chief Con comly and his son-in-law 
Casino at Fort Vancouver for control of trade. The j oumals of David Douglas 
mentioned Lhat he, "found at the Cow-a-lids!<. a small boat which Schachanaway 
the chief, had bon-owed from the establishment few days before.,,247 

The Boyd report contains similar historical accounts of the Cowlitz trade route and presence 
. th ... f th C I' P J 248 m e vlClmty 0 e o\V }tz arce. 

Alexanderson and Boxberger generally dispute the significance of these accounts. While 
Alexanderson does not dispute Governor Simpson ' s observations, he argues that it is not 
evidence of significant historical connectjons? 49 Boxberger contends that trading activities in 
an area are not the equivalent of ten-itorial control. 250 Ten-itorial control, however, is not 
required to demonstrate significant historical connections. 251 In fact, during the promulgation 

245 A R004802 (footnote omitted) . 
246 AR004802 n.20. 
2·17 HTR at 20 (citations omjtted); AR136185. 
J4S AR004807 . 
249 AR 136759-60, 
250 AR 136676. 
251 25 C. F.R. 292.2 (significant historical connections includes "subsistence u e in the vicini ty of the land"). 
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of the IGRA regulations, the Department rejected a suggestion that signjficant historical 
connections had to include "actual inhabitance. ,,252 

When trading activities are as extensive and intensive as those engaged in by the historic 
Cowlitz Indians, they rise to the level of significant historical connections, particularly when 
viewed in conjunction with the additional evidence discussed herein. The Cowlitz's central 
role in the trade along the Columbia conidor is well-documented. Boyd described pre-contact 
trade along the Columbia: a J 792 British expedition learned that Indians along the Cowlitz 
River possessed sea otter skins, "likely .. . an indication that the Indian trade route which 
extended up the Cowlitz River to Puget Sound, and is well documented in later years, was 
fully operative - and hence aboriginal- in the pre-fur trade period.,,253 Boyd also reported 
that the spread of the horse to the region, "by 1818 (in the Cowlitz) they were abundant," 
increased the scope and effects ofthis trade: "aboriginal trails that may have been used for 
relatively ShOli foot trips to scattered resource locations were now being connected, 
streamlined, and used more actively for long distance trade via horseback. ... [T]he 
convergence of horses, trails, and expanded trade networks may have set in motion movement 
of peoples. ,,254 

Governor Simpson noted the importance of trade among the lower Columbia peoples: "[T)be 
principal occupation of the men during the Winter is going about a..rnong the Neighbouring 
Indians for the purposes of trade ... they are quite a Nation of Traders and not of Hlllters.,,255 
As noted above, Governor Simpson's statement about "Schannaway's track," or trading route, 
demonstrates thatthe Cowlitz had a central role in the trade along the Columbia con"idor. 
Because this tradIng activity brought Cowlitz Indians close to the Cowlitz Parcel with 
frequency, it qualifies as a significant historical connection. 

Evidence of trade and trade routes, as in the case of the CowHtz, is a key consideration in 
determining significant historical connections. As the preamble to Part 292 discusses, the 
defmition of significant historical cormection requires more than evidence that a tribe "merely 
passed through' the vicinity, or was a "disparate group of traveling IndiaJ1S. 25 6 Here, the 
evidence shows more than that the Cowlitz Indians merely passed through the vicinity of the 
Cowlitz Parcel or were a disparate group of traveling Indians. Instead, the historical record 
analyzed above shows exclusive use and occupancy by the Cowlitz Indians within 14 miles of 
the Cowlitz Parcel and regular and intensive use of the vicinity oflhe parcel for gathering 
resources to be used both for subsistence and for trade. There is also evidence of use of the 
vicinity of the Cowlitz Parcel for regular trade activities (the Cowlitz "track" or trade route 

252 73 Fed. Reg. 29,3 54, 29,368 (May 20,2008). 
2.53 AR004740 . 
254 AR004796 (citations omitted). 
155 AR004802 . ' 

256 73 Fed. Reg. 29,354,29,366 (May 20, 2008). The preamble states: "One comment suggested that a tribe 
should not be able to establish a historical connection if they are a disparate group of traveling Indians traveling 
through tenitory at some point in their distant history. Response: We received comments pertaining to the issue 
raised by tills comment that argue both in favor of and against a tribe's ability to establish a connection to the 
land when their past contacts were transitory or brief in nature. The definition of' significant historical 
cOlmection ' establishes criteria which require something more that evidence tha a tribe merely pas ed through a 
pmiicular area .. " 
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passed close to the parcel). These activities are credible evidence of significant hi storical 
connections. 

The relevance of a trading route and/or activities has been discussed in a recent restored lands 
opinion. In its September 1, 2011, opinion regarding the Guidiville Band of Porno Inctians 
(Guidi ville Band), the Department found that the Guictiville Band failed to provide evidence 
of connections between it and the parcel in question. 257 The opinion discussed assertions by 
the tribe that use of a trade route by the tribe constituted significant historical connections 
with the·parcel and noted that "[s]ubsistence use and occupancy [part of the regulatory 
definilion of significant historical connections] requires something more than a transient 
presence in an area.,,258 The opinion also cited to the Federal Register preamble discussion 
noted above?59 

In the Guidiville Opinion, the asserted trade route was north of San Pablo Bay, whereas the 
parcel was to the south of the bay.26o Tn addition, the asserted traders were Porno Indians, a 
larger tribal group of which the Guidiville Band was a subset or 
sUbgroup?61 No!\vithstanding its more general language about the scope of the regulatory 
defini tion of "significant histOlica1 connections," the Guidiville Opinion found the trade 
argw11ent insufficient specifically because the Band failed to establish that the traders were in 
fact the ancestors of the Guidiville Band, as opposed to Porno lodians in general, and because 
the asselied trade route was north of San Pablo Bay and, thus, distant and separated by a body 

26' of water from the parcel. -

After consideration of the facts and circumstances of the historic Cowlitz Indians, we find that 
the general language in the Guidiville Opinion should oot limit our frnding here that the 
extensive and intensive trading activities of the Cowlitz Indians constitute significant 
historical connections to the Cowlitz Parcel, especially when viewed in conjunction with the 
additional evidence discHssed above. In the Guidiville Opinion the Department did not 
conclude that activities associated with a trade route or trading activities in general can never 
constitute evidence of significant historical c0lU1ections. However, such activities have to be 
substantial enough to be more than "a transient presence in an area" - as is the case with the 
historic Cowlitz Tribe - to be considered sigillficant. 

IV. Battle Localion 

The 2010 Opinion found information regarding Indian battles in the early 1800s to be 
evidence of significant historical connections to the Cowlitz Parcel. The BAR technical 
repOlis cite to a major battle in 1813 or 1814 beh,veen the Cowlitz Tribe and the Chinook 
Tribe at the lower entrance of the Willarnette.263 The lower entrance of the WjUan1ette refers 
to what is now known as the Multnomah Channel, which enters the Columbia Rjver opposite 
from the Lewis River, only about three miles from the Cowlitz Parcel. 

257 Guidivi lle Opin ion at 13-19. 
N Id. at 14- 15. 
259 ld. at 14-\5. 
260 Id. 
261 ld 
262 Jd at 14-1 5, n.70. 
263 HTR at 19; ARJ 36J84. 
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TIle Perkins Coie 2008 submission questions whether a battle involving the Cowlitz is 
evidence of significant historical connections: 

[1]t is unclear how a single battle illustrates a signjficant historical connection 
to the area. Intertribal conflict usually involved "home" and "away" 
participants. NIGC failed to note that Alexander Henry's report indicates that 
following the battle, it was the Cowlitz who "returned home". . .. One 
excursion by a war party into the territory of another tribe does not constitute a 
significant historical connection to land. 264 

While the Perkins submission questions the importance of this incident, it does not question 
whether the battle took place. We therefore continue to rely on this incident recounted in the 
BAR Historical Technical Report as additional evidence of a Cowlitz presence near the Lewis 
River. 

The BAR technical reports also discuss an incident during the 1855-1856 Indian war, in 
which a Cowlitz Indian named Zack, who was hunting near the Chdatchie Prairie on the 
Lewis River (about 6 miles upstream from the Cowlitz Parcel), hurried dovvnstream to warn 
American settlers of approximately 200 approaching Indian waniors.265 

The Alexanderson submission disfutes Zack's affiliation with the Cowlitz Ttibe. It contends 
Zack was Yakima, not Cowlitz?6 The BAR Historical Technica1 Report, however, refers to 
the Cowljtz who received allotments on the Yakima reservation, including Zack. 267 It appears 
that the Alexanderson suc:7Jission overlooks this discussion. This likely explains 
Alexanderson's reference ~o Zack as Yakima and not Cowlitz. Thus, we may rely on the 
BAR Historical Technical Report's conclusion that Zack, as a Cowlitz L,dian, used the Lewis 
River area for subsistence hunting, thereby placing him in the vicinity of the Cowlitz Parcel­
another historical connection to the Cowlitz Parcel. 

Both of these incidents have been accepted as reliable by the BAR. They provide additional 
evidence of historical cOJIDections between the Cowlitz Tribe and the Cowlitz Parcel. 

v. Additional Evidence o/Occupancy 

In the middle 1800s, many Cowlitz boatmen were hired by travelers to transport them up the 
Cowlitz River because of their expertise guiding large boats carrying goods through the 
rapids.268 Boyd concludes that Cowlitz boatmen "may well have manned the boats between 
the Cowlitz and Fort Vancouver as well, passing the mouth of the Lewis River on their 

264 AR006456. 
265 HTR at 99 n. 86; AR 136264. 
266 See,for example, AR13674 6-48. BUi see Alexanderson's submission "Clark County Indians Were Not 
Cowlitz" whicll is inconclusive about Zack ' s tribal affiliation. AROl4741 at 01 474-0 1475. 
267 HTR at 99; AR I36264. 
268 AR004 890 (quoting a manuscript by Judith Irwin). 
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way.,,269 The mouth of the Lewis River on the Columbia is less than three miles [Tom the 
Cowlitz ParceL 

The 2010 Opinion reviewed reports relating to the period of treaty negotiations in 1855.270 

According to minutes taken during 1855 treaty negotiations, a Cowlitz delegate stated: 

Fonnerly the King Georges (English) came. They only paid them a shirt to go 
from Cowlitz to Vancouver . The Indians were very much ashamed at their 
treatment. They just now find out what the land was worth by seeing the 
French sell to the W11ites. Several hundred dollars for a small piece with a 
house on it. It was not their land, but the Indians after a11. 271 

Alexanderson argues that the most plausible reading of this passage is that it refers to a toll 
levied by the Cowlitz for passage through their Cowlitz River telTitory.272 However, he 
appears to be unaware of the role of Cowlitz Indians as expert boatmen for hire. Based on 
Boyd's discussion of this topic, we conclude the statement from the 1855 treaty negotiations 
refers to Cowlitz boatmen being hired to navigate from some location on the Cowlitz River to 
Fort Vancouver. 

Consistent with the 2010 Opinion, we find that whether the Cowlitz delegate was describing a 
purported land sale or perhaps a type of river toll on the Columbia, the geography he 
describes is in the area of the Cowlitz Parcel and constitutes further evidence of historic 
cOlmectioos between the Tribe and the parcel. 

Additional evidence of Cowlitz occupation of lands in the vicinity of the Cowlitz Parcel 
comes from census inionnation. Cowlitz members were included in the federal census for 
Clark County ~ the county in which the Cowlitz Parcel is located, as early as 1850 ?73 Federal 
censuses of Clark County from 1870 to 1900 also included Cowlitz people? 74 As the 
Department explained in the context of the Tribe' s petition for federal acknowledgment, the 
1870 Clark County census includes the important Cowlitz lineal family ofLuey (Skloutwout) 
Garrand Weaser (spelled Weser).2?5 Over 20% (173/818) of Cowlitz members with Lower 
Cowlitz ancestry trace to Lucy SkJoutwout as the first qualifying ancestor. 276 The total 
number of Cowlitz members with Lower Cowlitz ancestry that trace to Lucy Skloutwout is 
presumably much higher given that "[m]any of the petitioners members trace to more than 
one Cowlitz ancestor. These current members were not double-counted in the following 
computation . Each was traced to the historical Cowlitz individual listed as the first qualify ing 
ancestor on the membership application. " 277 

269 AR004890. 
270 Cowlitz Indian Tribe - In itial Reservation Opin ion (December 14, 2010) at 5; AROOI335. 
27 1 HTR at 40; AR 136205. 
m AR I3676 1-62. 
273 GTR at 5 1; AR 136542. 
274 GTR at 51-52; AR13 6542-43. 
m GTR at 51;AR I36542 . 
276 GTR at 104; AR13659S. 
177 Id. 
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Cowlitz occupancy within Clark County is also well docwnented after the tum of the 20th 

Century. In 1916, the Assistant Commissioner of Indian Affairs instructed Charles A. Roblin 
to investigate applications for Quinault enrollment and allotment and to prerare a list of 
"unattached Indians of northwest Washington and the Poget Sound area.,'}7 The Roblin Roll 
designated the tribal affiliation of those ''unattached'' Indians, by which it meant landless 
Indians unattached to a reservation.27'1 The 1919 Roblin Roll recorded that CO\vlltz members 
lived in the towns of Ridgefield , Battle Ground and Vancouver, Washington, all within Clark 
Connty and that 51 Cowlitz members lived even further south in Oregon? 80 Ridgefield is one 
mile south, Battle Ground is seven miles southeast and Vancouver is twelve miles south of the 
Cowlitz Parce1.281 

vi. Conclusion 

Based on the Department's review of the BAR and ICC proceedings, the Opponents' 
historical submissions and other material in the administrative record, including the Boyd 
Report, we conclude that the Tribe has sigillilcant historical connections wi th the Cowlitz 
Parcel. '111ese sources provide historical evidence of occupancy and usc by the Cowlitz of 
lands in the vicinity of the Cowlitz Parcel. The Deparlment continues to rely on the ICC and 
BAR findings given Lhe evidence gathering and deliberative nature of each proceeding and the 
expeltise of the participants. The Department also finds the Boyd Report to be scholarly, 
informative and reliable. We find the assertions and arguments made in the Opponents' 
historical submissions discussed above to be unpersuasive. 

While the ICC found that the area of exclusive use and occupation included approximately 
2,500 square miles primarily in Lewis and Cowlitz counties, this fmding was for the purpose 
of establishing aboriginal lands. The ICC fineting does not preclude a finding here that the 
Tribe occupied and used iands in the vicinity of the Cowlitz Parcel for subsisLL'nce and likely 
villages andJor camps and therefore, has significant historical connections to ~he Cowlitz 
Parcel. As noted above, this is consistent with the NIGC Indian Lands Opinion regarding the 
Karuk Tribe of California where the parcel at issue was in an area used by the historic Karuk 
but also by other local tribes. 282 

3. Modern ConnectioJU 

In order to establish a modem connection to the land, the tribe must demonstrate one or more 
of the fo llowing: 

(1) The land is near where a significant num bel' of tribal members reside; 
or 

(2) The land is within a 25-mile radius of the tlibe's headq uariers or other 
tribal governmental faci lities that have ex.isted at that location for at 
least 2 years at the time ofthe application for land-into -trust; or 

2n HTR at 117; AR1 36282. 
179 GTR at 68-69; AR13 6559-60. 
280 ATR at 150.152; AR I36480, -82. 
28 1 AR003330 (NIGe ). 
2S2 Karok Op. at 12. 
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(3) The tribe can demonstrate other factors that establish the tribe's em-rent 
connection to the land.283 

The Cowlitz Tribe has satisfied the modern connection test by demonstrating that a significant 
number of tribal members reside near the Cowlitz Parcel. According to information supplied 
by the Tribe, as of March 2006, there are 104 tribal members living in Clark County, where 
the Cowlitz Parcel is located?84 Cowlitz County, which sits directly to the north of Clark 
COlIDty, is home to 268 tribal members . The neighboring counties of Multnomah, SkamaJ l;:.L 
Columbia, and Washington are home to an additional 17 J tribal members. A larger number 
of tribal members have moved to the urban centers of Olympia, Tacoma, and Seattle in order 
to take advantage of greater economic opportunities.285 This type of dispersion is common 
among tribes without a designated land base and does not weigh against finding that the tr ihal 
population near the Cowlitz Parcel is signjficant. In fact., the preamble to the Palt 292 
rulemaking acknowledges that modern tribal populations are subject to wide dispersion. 286 

Given the factual circumstances here, we conclude that a significant number of Cowlitz tribal 
members reside near the Cowlitz Parcel. 

Moreover, the Cowli tz Tribe also satisfies the modern connections requirement under the 
alternative criterion i.n paragraph (d)(2) . Since 1990, the Tribe has mairItained its 
governmental headqualters office in Longview, Washington, approximately 22 miles from the 
Cowlitz Parcel. Because the Tribe filed its initial fee-to-trust application for the Cowlitz 
Parcel in 2002, the Cowlitz Parcel is "within a 25-mile radius of the tribe's headquarters or 
other tribal govemmental facilities that have existed at that location for at least 2 years at the 
time of the application for land-into-trust" in satisfaction of25 C.F.R. § 292.6(d)(2). 

Conclusion 

The key question is whether the historic Cowlitz Indians had significant historical connections 
with the Cowlitz paJ·cel. The Department answers this in the affhmative. First, the ICC 
concluded that the Cowlitz had exclusive use aJld occupancy of a large area thal includes land 
a mere fourteen miles to the north ofthe Cowlitz Parcel. Second, the historic record­
particularly as found by the ICC and the BAR - demonstrates many connections between the 
Cowlitz Tribe and the Cowlitz Parcel. TI1ese connections primruily involve subsistence use 
(and concomitant trade) throughout a large area along the Columbia River, inciuding lands in 
the vicinity of the Cowlitz Parcel. Finally, the Cowlitz Tribe satisfies the modern connection 
requirement. We therefore conclude that the Cowlitz Parcel, once accepted into trust, would 
quali fy as the Tlibe' s initial reservation pursuant to 2S U.s.c. § 2719(b)( I)(B)(ii) . 

m 25 C.P.R. § 292.6(d). 
284 Enrolled Cowlitz Members by County (March 2006), enclosed in The Cowlitz Indian Tribe: Applicalion of 
25 C.F.R. Part 292 to the Tribe's Fee-to-Trust Application and Reservation Proclamation Request (Jan . 12, 
2008). 
235 AR I 02556. 
2&6 73 Fed. Reg. 29354, 29360 (May 20, 2008) . 

l37 



10.0 SIGNATURE 

By my signature, 1 indicate my decision to implement the Preferred Alternative, acquire the 
Cowlitz Parcel property in trust, and issue a Reservation Proclamation establishing an initial 
reservation for the Cowlitz Indian Tribe. 

11 Date 
cretary - Indian Affairs 
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